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Page 4 Page 6
1 (The court reporter was sworn.) 1| assessments and information about improvements, and it
2 THE COURT: We are on therecord in 2| aso shows the -- the sales in my neighborhood from a
3 Nordgren versus County Board. All counsel appear | 3|certain period of time.
4 to be present. 4 Q Directing your attention to the very top,
5 Are we ready for our next witness? 5|it says, Owner, Fibel, Margaret P., TR. What does
6 MS. COUSLER: Yes, Your Honor. 6| that mean?
7 THE COURT: Please call the witness. 7 A That my houseis part of my trust.
8 (Ms. Fibel was sworn.) 8 Q Okay. Andwhat isthe name of the trust?
9 9 A Margaret P. Fibel Trust. And | think the
0, 000----- 10| dateisas of August 17th, 2010.
11 11 Q Andisthetrust irrevocable or revocable?
12 MARGARET P. FIBEL, 12 A It'srevocable.
13| aplaintiff, called as awitness on her own behalf, 13 Q Whoisthetrustee?
14| having been first duly sworn, was examined and 14 A lam.
15 | testified as follows: 15 Q Whoisthe beneficiary?
16 16 A |am.
17 DIRECT EXAMINATION 17 MS. COUSLER: | would like to move for
18 18 admission of Plaintiffs Exhibit 55.
19|BY MS. COUSLER: 19 MR. STARKS: No objection.
20 Q Good morning, Ms. Fibel. Canyou state 20 THE COURT: Plaintiffs 55 shall be
21|your name for the record? 21 admitted into evidence.
22 A Margaret Pauline Fibel. 22 (Marked in evidence by the court as
Page 5 Page 7
1 Q What isyour address? 1 Plaintiffs' Exhibit Number 55.)
2 A 3123 2nd Road North, Arlington, Virginia | 2
3122201. 3|BY MS. COUSLER:
4 Q How long haveyou lived at 3123 2nd Road | 4 Q Okay. I'm going to show you what has been
5| North, Arlington, Virginia? 5| marked as Plaintiffs' Exhibit 57. Do you recognize
6 A Twenty-four years. 6|this photo?
7 Q What neighborhood do you live in? 7 A Yes. It'smy house, and it's a photo that
8 A Lyon Park. 811 took actually.
9 Q Doyou rent or own your property? 9 Q Soyouwould say it'safair and accurate
10 A lownit. 10 | representation?
11 Q Do you own the property outright or isit 11 A Yes
12| owned by atrust? 12 MS. COUSLER: I'm going to move for the
13 A Atrust. 13 admission of Exhibit 57.
14 Q I'mgoing to direct your attention to 14 MR. STARKS: No objection.
15 | Exhibit 55, Plaintiffs Exhibit 55. Yes. It should 15 THE COURT: Plaintiffs 57 shall be
16 |bein thefirst binder. Okay. Do you recognize this |16 admitted into evidence.
17 |document? 17 (Marked in evidence by the court as
18 A Yes 18 Plaintiffs' Exhibit Number 57.)
19 Q Whatisit? 19
20 A Iltistheinformation that's available on 20|BY MS. COUSLER:
21the Arlington County website under property 21 Q Haveyou ever looked up your homeon
22 22

assessments, and it shows the ownership and

Google Maps?
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Page 8 Page 10
1 A Yes. 1 five blocks from Route 50, and it doesn't quite
2 Q I'mgoing to turn your attention to 2 go asfar asto show where the metro station is
3| Exhibit 52. Areyou familiar with the satellite 3 on Highland Street.
4 | photographic images available on Google Maps? 4
5 A Yes. 5|BY MS. COUSLER:
6 Q Isthisafair and accurate representation 6 Q Okay. You've seen Defendants' Exhibit 9.
7| of your property? 7|Would you describe that area surrounding? | guess you
8 A Yes 8 |already kind of did that, but is there anything
9 MS. COUSLER: Okay. I'm going to movefor | 9|noteworthy you'd like to point out on that?
10 the admission of Plaintiffs Exhibit 52. 10 A Wdl, isthisapoint where | can tak
11 MR. STARKS: No objection. 11| about Lyon Park when we have the map in front of us
12 THE COURT: Paintiffs 52 is admitted 121t0 --
13 into evidence. 13 MR. STARKS: Object to the question.
14 (Marked in evidence by the court as 14 THE COURT: Just do the best you can and
15 Plaintiffs Exhibit Number 52.) 15 answer any question counsel -- counsel --
16 16 MR. STARKS: The characterization of
17\BY MS. COUSLER: 17 noteworthy maybeisalittle vague.
18 Q Now I'm going to show you what has been 18 THE COURT: The objection is sustained.
19| marked as Defendants Number 9. Okay. I'll getyoua |19 Counsel will get to whatever counsel wishes to
20| copy. 20 get to in due course, so just do your best to
21 A There are some documents up here in front 21 answer the question.
22 | of me. 22 THE WITNESS: Okay. The only other thing
Page 9 Page 11
1 Q  That won't be Exhibit Number 9. 1 that | would note is that Lyon Park is bounded on
2 Do you recognize this photo? 2 two sides by Route 50, which is aso known as
3 A Yes 3 Arlington Boulevard, so the eastern boundary is
4 Q Whatisit? 4 Route 50 as well as the southern boundary.
5 A It shows-- on theleft-hand side, it 5 MS. COUSLER: | would like to move for
6| shows my house and my address. And on the right-hand | 6 admission of Defendants' Exhibit 9.
7|side, it shows approximately -- well, it shows where 7 MR. STARKS: No objection.
8|itisin alarger context than is shown in 52. 8 THE COURT: Did you say, Defendants 9?
9 Q Okay. And do you recognize the location 9 MS. COUSLER: Defendants 9.
10| of the red dot on the photo? 10 THE COURT: Defendants' 9 is admitted into
11 A Yes 11 evidence.
12 Q Whatisit? 12 (Marked in evidence by the court as
13 MR. STARKS: Excuse me. | don't have a 13 Defendants' Exhibit Number 9.)
14 copy of the exhibit. 14
15 MS. COUSLER: You don't have a copy of 15|BY MS. COUSLER:
16 Defense Exhibit 97 16 Q Okay. I'm going to show you a copy of
17 MR. STARKS: Number 9? 17 |\what's been marked as Plaintiffs' Exhibit 54. Do you
18 MS. COUSLER: Number 9. 18| recogni ze this document?
19 MR. STARKS: Okay. 19 A Yes. It'sasotheinformation that's
20 THE WITNESS: It showsthat my houseis 20| available from the mapping system on the Arlington
21 close to the intersection of 2nd Road and Irving 21| County website that you can get through the property
22 Street, and it showsthat | am -- | think it's 22| search function.
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Page 12 Page 14
1 MS. COUSLER: I'm going to move for 1 In the sixties, the family that lived
2 admission of Plaintiffs Exhibit 54. 2| there added on some -- some -- added on aroom on the
3 MR. STARKS: No objection. 3|first floor and also enlarged the second floor, so the
4 THE COURT: Plaintiffs 54 shall be 4| story-and-a-half was now -- well, then when | bought
5 admitted into evidence. 5 |the house and then had a dormer in the back and aflat
6 (Marked in evidence by the court as 6 | roof addition with a basement, unfinished basement
7 Plaintiffs' Exhibit Number 54.) 7 |underneath.
8 THE COURT: Let me makeaninquiry. Are 8 Q Why did you choose to purchase your home?
9 there any witnesses in the courtroom? If so, 9 A | looked for ahouse for four years. |
10 would you please stand. 10|wasliving elsewherein Arlington, and | looked for a
11 All right. Thank you. Y ou may proceed. 11 house for four yearsin order to find some place that
12 MS. COUSLER: Thank you, Y our Honor. 12| was close in that had -- the house had good bones, and
13 13| had -- have always liked to live with birds and
14|1BY MS. COUSLER: 141trees, and so originally | had -- when | bought the
15 Q Doyou have -- do you know what R district |15 |house, | had four, like, hundred-year-old oak trees.
16| your property is zoned? 16 Q  If I refer to the Expanded Housing Option
17 A  Yes It'sinR-6. 17| Amendment, do you know what I'm referencing?
18 Q Do you know anything about what an R-6 18 A Yes.
19 means? 19 Q Isit okay with you if we call it the EHO
20 A Yes. It meansthat the minimum-sized ot 20 | amendment?
21| should be 6,000 square feet. 21 A Yes
22 Q I'mgoing to show you what has been marked |22 Q Do you know -- did you follow the EHO
Page 13 Page 15
1las Plaintiffs Exhibit 53. Isthisafair and 1|amendment process?
2| accurate representation of your property? 2 A | followed it alittle bit but not
3 A Yes 3 |extensively.
4 MS. COUSLER: | move for admission of 4 Q Do you remember if it went by another name
5 Plaintiffs' Exhibit 53. 5| before EHO amendment?
6 MR. STARKS: No objection. 6 A | remember two names. One was Missing
7 THE COURT: Plaintiffs' 53 shall be 7|Middle and the other one was Upzoning.
8 admitted into evidence. 8 Q  When did you first hear about Missing
9 (Marked in evidence by the court as 9|Middle Housing?
10 Plaintiffs' Exhibit Number 53.) 10 A Itactualy goesalong way back. It goes
11 11|back to a conversation that | had standing on a street
12/|BY MS. COUSLER: 12| corner in the dark in the summer of 2009.
13 Q Looking at your Exhibit 57, 52, and 53, 13 Q Andwhat was that conversation in 2009?
14|would you describe your home to the court? 14| A Itwaswith Eric Mitchell, who was then a
15 A My house was called an Arlington story- 15| member of the planning commission | think.
16| and-a-half house, which means that the main living |16 Q  What did you understand hisidea of
17|spaceison thefirst floor. And originaly whenthe |17 |Missing Middle to be?
18| house was built in the thirties, the upstairswasjust  |18| A That it was to address the housing needs
19|the attic that is accessible through inside stairs but 19 | of first responders, teachers, nurses, and that he was
20 |isbasically in the gable, and thisis not the gable 20 | especially focused on the now Langston Highway
211end of my house. The side would be the gable end of |21 |corridor.
22 22

my house.

MR. STARKS: Objection. Hearsay, Y our
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Page 16 Page 18
1 Honor. 1 A | looked at avery early draft. The one
2 THE COURT: The objectionis sustained as 2 |that | have saved on my computer was dated in December
3 to the statement of the individual. 3|of 2022, but | didn't download it until the beginning
4 4| of March of 2023.
5|BY MS. COUSLER: 5 Q Haveyou read the EHO amendment?
6 Q Areyouin favor of the county creating 6 A | havetried. | tried back in March of
7| housing opportunities for first responders, nurses, 7/2023, and | tried again and | found all of the options
8 |and teachers? 8 |very confusing, even though | know now what has been
9 A Yes 9 | adopted.
10 Q  After hearing about the Missing Middlein 10 Q Andwhat has been adopted? To your
1112009, when did you hear about it again? 11| understanding, what has been adopted?
12 A Thenext point was in the fall of 2020 12 A  Soit'sapolicy that allows by-right in
13 13|the Residential Zones 5, 6, 8, 10, and 20 for

when | started seeing the yellow signs saying, No

141 Upzoning. Sorry. 2022. 14| development of four different kinds of houses.
15 Q What, if anything, did you do after 15| Duplexes, semidetached townhouses up to threein a
16 | finding out about the Missing Middle initiativein 16 | row, and what have been called multiplexes of four to
17120227 17 |six units.
18 A  Therewas asecond timewhen | heard about |18 THE COURT: Counsel, would you remove the
191it, which was when | was -- it was like November of 19 water bottle from the table. 1 would prefer not
2012022 and | was greeting voters at my polling placeand |20 to have water rings on the table. Thank you.
21| people asked me -- 21 Go ahead, counsel.
22 MR. STARKS: Objection to hearsay. 22 THE WITNESS: And it also sets--
Page 17 Page 19

1 THE COURT: The objection is sustained. 1/BY MS. COUSLER:

2 Please re-state the question. 2 Q There'sno question.

3 3 A I'msorry.

4|BY MS. COUSLER: 4 Q That'sokay. What, if any, particular

5 Q Sol guessl wasjust trying to figure out 5 |concerns did you have about the EHO amendment?

6 |when you discussed missing -- or found out -- what did | 6 A Inthe past or today?

7|you do after you found out about Missing Middleagain | 7 Q Let'sstart with the past.

8|when it came up in 2022? 8 A  Okay. Sotheadditional item that | was

9 A SoinJanuary of 2023, | read a document 9 |trying to add is one of my concerns, which is about my
10| that had been submitted to the Arlington County Board |10 |house is within the three-quarter-mile radius of two
11| called -- sorry -- Guidebook for Missing Middle, and 11| metro stations, Clarendon and Virginia Square, and one
12|t was produced by architects with whom | had worked |12 |of the provisions of EHO was that new development is
13| on my house and other projects. 13| required to only provide haf a parking space for
14 Q Didyougoonlineto look at any documents 14| every dwelling unit.
15 | about the Missing Middle? 15 So based on my experience with the brick
16 A 1 did, but those were later. | decided 16| house next to methat is arental where there are --
17 17| sometimes there are families and sometimes there are

18
19
20
21
22

that | would testify at the county hearing, and | --
before -- in anticipation of that, | looked at the
Missing Middle documents that were available on the
county website.

Q Didyoulook at adraft of the staff
report?

single group -- single women, single men -- we've had
both -- group houses where there are four people
living in the house, that parking isan issue. Not so
much when it's afamily living there but when it'sa
group house, because then we have four cars of the
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Page 20 Page 22
1|people who live there, plus on the weekends and 1 |having four adults living in the house next to me that
2 | evenings probably twice that number. So parking was 2 |each adult hasacar. | think that's also the case
3|anissue. And other things are already issues. Like 3| with the families that live on my street, a couple of
4 |the capacity of the sewer pipes, the capacity of the 4 | exceptions, where there's usually one car per adult.
5 |water. 5 Q Andsoyou believe that -- can you -- so
6 MR. STARKS: Objection. Foundation. 6 |the EHO will have a problem because there's going to
7 THE COURT: Objection sustained. 7| be more than one adult? |sthat what you are
8 MS. COUSLER: The court'sindulgence. 8 | concerned about?
9 9 A Wdll, for example, in the house to my
10/BY MS. COUSLER: 10/left, there are two adults and one car. If that house
11 Q | asked you about what concerns did you 11| were to be replaced with three townhouses, | would
121 have. You said stormwater sewer capacity was the 12| expect that there would be at least three adults.
13| problem? 13 MR. STARKS: Objection. Foundation.
14 A Sewer capacity. | experienced three 14 THE COURT: Objection overruled.
15| backups in my basement, which is an unfinished 15
16 | basement, where water and in one case for sure sewage |16|BY MS. COUSLER:
17| came up through the line when the county cleaned -- 17 Q Haveyou been following whether or not EHO
18| the middle time was when the county cleaned out the 18| permits have been issued?
19| sawer ling, and | learned at that time -- that wasin 19 A Yes.
2012012, and there was one prior to that that | can't 20 Q Haveyou been following that in your
21|redly place in time, and then there was onein 2018. 21| neighborhood?
22| Andin 2012 | learned that the county wanted to, and | |22 A I'vebeenfollowing it for Lyon Park and
Page 21 Page 23
1|believe did, replace a six-inch terra cotta pipe with 1|for Ashton Heights. My property isright on the --
2| an eight-inch metal pipe from Highland Street to about | 2|almost on the dividing line, so those are the -- the
3| halfway down the -- 3| ones that I've been following.
4 MR. STARKS: Objection. Hearsay. 4 Q Doyou know if there's any planned -- or
5 Foundation. 5|if any issues have been put -- any permits have been
6 THE COURT: Objection sustained. 6 |issued near your home?
7 MS. COUSLER: Astowhichone? | think 7 A Yes. Therearefour inthe area-- four
8 the foundation is that she has experienced this. 8 |that have been issued in the area that I've been
9 THE COURT: WEéll, there's no foundation 9|following.
10 that she actually saw that. 10 Q Okay. What are those four?
11 11 A Sotheclosest oneisat 2909 2nd Road
12|BY MS. COUSLER: 12| North, which is about three blocks from my house, and
13 Q Didyou see the construction of the water 13| then there's another one -- | don't remember the exact
14\ main in your neighborhood? 14| address, but it's on 7th Street North, and that one
15 A | wasaway during the time that the sewer 15is-- it'son the walk to the metro, so it's maybe not
16 | pipe was replaced. 16 | quite half amile from my house. Both of those are
17 Q Okay. Didyou have any other -- let's 17 |for three townhouses, and then there are two in Ashton
18 18

19
20
21
22

start with the parking. Y ou said you had mentioned
concerns about EHO parking. Why do you believe that
it will cause additional problems? If EHO development
will cause additional problemsto parking?

A Waéll, I'velearned from my experience with

Heights that -- | think they've both been issued.
One -- there are two buildings, twenty -- excuse me --
627 and 629 North Monroe Street, and oneisfor a
sixplex and the other oneis for three townhouses.

Q I'mgoing to show you what has been marked
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Page 24 Page 26
llas-- 1/BY MS. COUSLER:
2 THE COURT: How far away are those two? 2 Q Atthetopisthat the 2nd Road address?
3 Do you know? 3 A Yes.
4 THE WITNESS: Those are maybe seven-tenths| 4 Q Yousaid that's about three blocks from
5 of amile. Themetrois-- the -- 5 |your home?
6 THE COURT: All right. Thank you. 6 A Yes.
7 Proceed. 7 Q Now we're going to turn to EHO 006269.
8 THE WITNESS: It'salittle less than the 8|And, again, at the top is that the other Monroe
9 metro. 9 | address you were referencing?
10 10 A Yes.
11|BY MS. COUSLER: 11 Q Andthose you said are about .7 miles away
12 Q I'mgoing to show you what's been marked 12|from your home?
13|as-- | think it'salready -- yes. It'saready in 13 A Yes.
14| evidence. It's Plaintiffs Exhibit 95. 14 Q Allright. And now I'm going to show you
15 A Yep. 15 |what has been marked as Defendants' Exhibit 82 and
16 Q Whatisit? 16 | Defendants' Exhibit 83. Do you recognize Defendants
17 A Thisistheinformation that's available 17| Exhibit 827
18| through the Arlington County website if you look under |18 A Yes. It'samap of Lyon Park and Ashton
19 19

EHO and then drill down into the permits.

Heights with my house as the red point, and it seems

20 Q Andyou'velooked at this website? 20|to show a mile circumference from my house, and there
21 A Yes, extensively. 21|are anumber of pinsthat indicate the EHO permits
22 Q  If | turn your attention to what has been 22 |that have been either -- let's see -- either applied
Page 25 Page 27
1| Bateslabeled on the upper right-hand corner EHO 1|for or issued.
21006248. 2 Q | believeit'sapplied for.
3 A Yep. 3 A Just applied for?
4 Q Atthevery top -- not at the very top. 4 Q If you can check Defendants Exhibit 83.
5|Sorry. Within thelist of EHO permits, is that the 5| Do you recognize this document?
61629 North Monroe Street you were referencing? 6 A Yes.
7 A Yes 7 Q Okay. What isit?
8 Q I'mgoing to turn your attention to EHO 8 A Soit'sthe same map showing my housein
9|006253. 9| relation to a mile circumference, and this one shows
10 A Yes 10| just the approved permits.
11 Q Again, at thetopisthat the 7th Street 11 MS. COUSLER: Okay. I'mgoing to move for
12| address you were referencing? 12 the admission of Defendants' 82 and 83.
13 A Yes. 13 THE COURT: They shall be admitted.
14 Q Turnyour attention to exhibit -- sorry -- 14 MR. STARKS: Yeah. No objection, Your
15| EHO 006263. 15 Honor. These have actually been stipulated to by
16 THE COURT: Counsel, give me the Bates 16 the parties. Defense Exhibit 78, 80, 82, 84, 86,
17 number of the second one. 17 88, 90, and 92, the parties stipulate that they
18 MS. COUSLER: Yes, Your Honor. Apologies. |18 accurately depict on the map of Arlington County
19 006253. 19 each plaintiff's house and any properties within
20 THE COURT: Thank you. And now theone |20 aone-mileradius for which an EHO application
21 you are looking at now. 21 has been submitted regardless of the status of
22 MS. COUSLER: 006263. 22

that application as listed in Defense Exhibit
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Page 28 Page 30
1 312, and Defense Exhibits 79, 81, 83, 85, 87, 89, 1 MS. COUSLER: Y our Honor, we're just
2 91, and 93 accurately depict on a map of 2 asking why she thinks that Lyon Park is special
3 Arlington County each plaintiff's house and any 3 asfar aswe've seen a number of EHO permits
4 properties within a one-mile radius for which an 4 that --
5 EHO application has been submitted and approved | 5 MR. STARKS: Specid isavague --
6 as listed in Defense Exhibit 311. 6 THE COURT: Wadll, as| recall the
7 THE COURT: Thank you, counsel. 7 question, it was, Why isit special inrelation
8 82 and 83 at this point are admitted into 8 to the number of permits, and the objectionis
9 evidence. 9 sustained asto that question. There may be
10 (Marked in evidence by the court as 10 reasons why it's special that you can go into
1 Defendants' Exhibit Numbers 82 and 83.) 11 individually, but to have her give an opinion is
12 12 inadmissible.
13|BY MS. COUSLER: 13
14 Q Directing your attention to Exhibit 82, 14/BY MS. COUSLER:
15| how many applications -- how many permits have been |15 Q  Why do you think there are more permitsin
16| applied for for EHO development in your one-mile 16 |Lyon Park?
17 |radius? 17 MR. STARKS: Object again becauseit calls
18 A According to this, there are eleven. 18 for an opinion about the application of the
19 Q Andif you'relooking at Exhibit 83, how 19 zoning ordinance to her neighborhood.
20 |many permits within amile of your home have been 20
21| gpproved? 211BY MS. COUSLER:
22 A According to this, there are five. 22 Q  Why do you think there are eleven permits?
Page 29 Page 31
1 Q Okay. Isthereanything else you learned 1 Sorry.
Z|whilelooking at the EHO permit tracker online? 2 THE COURT: The objection is sustained.
3 A Inorder to understand really what was 3 Isthere a subway nearby? Istherea
4| going on with these, | compared information from the 4 subway close to your house?
5| EHO tracker with the information on property withthe | 5 THE WITNESS: Yes, sir, there are two.
6 | county property information, and | learned that -- 6 THE COURT: Thank you. Next question.
7|let's see -- for the four approved propertiesin Lyon 7
8 | Park and Ashton Heights -- so that doesn't include 8|BY MS. COUSLER:
9| Number 4 on this map -- | learned that the sale price 9 Q What isattractive about Lyon Park to you?
10|in each case was below the Arlington County assessed |10 A Lyon Park isareal community where -- it
11| price -- assessment price -- assessment value. 11|wasfounded in 1919, and we're on the historic
12 Q What, if anything, makes Lyon Park special 12| register because we have alot of what are called kit
13|in terms of EHO permit distribution at least in your 13| homes, which are also known as Sears Homes, although
14| understanding? 14 Sears was not the only purveyor of those. We
15 A Wadll, Lyon Park is actually avery 15| collective -- I'm going to simplify this, but we
16 |\ wonderful placetolive. 16| collectively own a park and a community building, and
17 MR. STARKS: Objection. Foundation. 17 there are alot of activities like every month, every
18 MS. COUSLER: There'sapending objection. |18 |week inthere. And sinceit's owned by the community,
19 THE COURT: | did not hear it. 19 we don't get any funding from Arlington County to pay
20 MR. STARKS: So | objected to foundation. 20| for having the grass cut, so we're always doing fund-
21 It's calling for her to interpret the statute as 21|raising kinds of activities like bake sales and
22 22

it appliesto her neighborhood.

pancake breakfasts and plant sales, and I've been
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Page 32 Page 34

1|involved in some of those. We-- inthelast ten 1| pain because the trash truck hasto go through the

2 |years, we renovated the community center, and that | 2 |center and if you're behind the trash truck, you have

3 |think really brought the community together in a 3| made amistake. And 2nd Road is also -- goes from

4 |different way. 4| Washington Boulevard to alittle bit past Jackson

5 Q Okay. You said you were -- mentioned one 5| Street, and it goes to the cemetery but -- and I've

6| of your concerns was the impact EHO permitswould have | 6 |seen anincreasein traffic, especialy inthe

7 |on parking on your street. 1'm going to show you 7|evening. My kitchen window faces the intersection of

8 |what's been marked as Plaintiffs' Exhibit 56 and I'm 8|2nd Road and Irving Street, and there can be six cars

9 |going to have you turn specifically to -- it's -- the 9 |that are waiting. There's a stop sign at 2nd Road and

10| Bates stamp is on the bottom right-hand corner -- ArCo 10| there -- if you turn left at 2nd Road -- excuse me.
11|7823. 1111f you turn left at Irving Street, you can go down to
12 A Okay. | haveto find 56 first. 12| Route 50 where there's atraffic light, soit'sa
13 Q Yes. It should bein the first binder. 13|little easier to access Route 50 there.
14 A Yep. Sorry. What page? 14 Q Doyou know if that .5 parking space
15 Q It'sArCo 7823 and ArCo 7824. 15 | requirement appliesto all EHO development or only in
16 A Yes 23 16 | certain areas?
17 Q Do you recognize these photos? 17 A It'sonlyin certain areas. It's--
18 A 23isaphoto of the north side. So the 18 MR. STARKS: Object to foundation.
19 |fenceis my property, and it shows the cars there. | 19 THE COURT: Objection overruled. She
20 |would say that thereis a half aspacein front of 20 indicated she looked at the documentation.
21|this-- thefirst car here before you get to my 21
22| driveway. | -- the day that | waswriting my 22
Page 33 Page 35

1|interrogatories, | just went outside and | took a 1|BY MS. COUSLER:

2| photo of the existing condition. 2 Q Doyou know if there are othersin the R

3 Q Soit'ssafetosayit'safarand 3 |districts that have the same parking space

4 | accurate representation of your street outside? 4| requirements for EHO development asyou or isit

5 A Yes. 5 |different?

6 Q  What time of day? 6 A It'sdifferent, because | live near -- |

7 A Itwasinthe morning alittle bit before 7|live within three-quarter mile of ametro station. In

8| nine o'clock. 8 |fact, | live within three-quarter miles of two metro

9 Q  You aready talked about the parking 9|stations. One of my good friends who lives elsewhere
10 | spaces being reduced near the metro. Do you know what |10 |in Arlington isamile and a half from ametro
11 |the parking space requirement is? 11| station, and her property -- her parking would not --
12 A Yes. It'sfor the new development -- 12||et'ssee. How can | say this? If an EHO sixplex
13 Q  For new development. 13 | came next to her, she would not have the same half a
14 A --it'shaf an on-site space for each 14| space per unit.
15| dwelling. 15 Q Doyou know what residential --
16 Q Okay. And what about these photos makes 16 MR. STARKS: Your Honor, | object to this
17| you concerned about EHO devel opment in your 17 line of questioning to the extent it asks for her
18 | neighborhood? 18 opinion about what might happen with her friend
19 A Well, | think that we already have alot 19 in adifferent zoning district as applied to the
20 | of cars. Thetraffic on 2nd Road, two cars can't 20 statute.
21 |usually pass at the sametime. Y ou have to stop and 21 THE COURT: | understand the objection,
22 22

wait for somebody. And on trash day it'skind of a

and I'm going to treat this as her understanding
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1 of the zoning amendment. 1t may not necessarily 1 Q Andthat'sasingle-family home?
2 be accurate, and you will have an opportunity to 2 A Yes.
3 address that with other witnesses and even on 3 Q AndI think you mentioned arental aswell
4 cross-examination if you wish. So your objection 4 |on your block where you had some turnover?
5 is partially sustained. 5 A Therearefour rental unitson my square
6 Proceed. 6|block. The one next to me, the one -- | think it's
7 71301 Irving Street. Those two are two of the four
8|BY MS. COUSLER: 8 | houses with whom | share a property line, and then
9 Q Doyou know what residential district she 9 |there are two on Highland Street with whom | don't
10|livesin? 10| share a property line.
11 A Yes. She'sinanR-6. 11 Q Understood. And at any giventimeor |
12 Q Okay. Do you have any other concerns 12| guess on alease-to-lease basis, more or fewer folks
13| about EHO development? 13| could live in those homes as well?
14 A Yes. 14 A Yes.
15 Q What arethey? 15 Q Haveyou witnessed in your experience
16 A Again, my experience with Arlington County |16 |where different tenants might have a different number
17|infrastructure, the possible loss of more trees, 17| of carsthat they drive?
18|the -- we've talked about parking. And my street 18 A Theonly differencethat | have seenis
19| especialy hastwo characteristics. It's part of a 19 |with both the brick house next to me and the house on
20| very quiet neighborhood, and also the houses -- we 20| Irving Street is when there are families there, there
21|don't have any McMansions on my part of the street, 21| arefewer cars. When it's been a group house -- and
22| and so all of the houses are within the same scale, 22 ||'m talking about my experience over the twenty-four
Page 37 Page 39
llsizeand scale. 1|yearsthat I've lived with those folks as my
2 MS. COUSLER: Okay. | have no further 2| neighbors. When it's a group house, there are at
3 guestions at thistime. Please answer any 3 |least one car per occupant.
4 questions the defense might have for you. 4 Q Do you know the owners of those rental
5 5|homes?
6 CROSS-EXAMINATION 6 A | --alongtime ago, | met the owner of
7 7 |the brick house, and the owners of the house on Irving
8|BY MR. STARKS: 8| Street are relatively new. | have met them, but they
9 Q Hi, Ms. Fibel. How areyou? 9|areaso away. Sothey were herefor ayear and then
10 A Hi. 10 |gone.
11 Q Ryan Starksfor the County. Sol believe |11 Q Andisit your understanding that they
12 that you started talking about your neighbors, and I'd |12 |could alter the rental home in away that they see fit
13|like to talk about that alittle bit. Soit's my 13 |to maybe accommodate more tenants or cut down trees
14 |understanding that there isagroup home near your |14 |that are on the property for example?
15 home? 15 A Within the limits of what's allowed for a
16 A Yes. Right next door to me. 16 | single-family home in Arlington of the lots of their
17 Q  And how many folks live there? 17|size.
18 A Asfarasl cantell, there are four at 18 Q Andwhat about in your neighborhood? Are
19 |the moment. 19 |you aware of any particular building codes that might
20 Q Andat any given time, may more or fewer |20 |restrict the way in which ahome is altered?
21| peoplelivein that home? 21 A WEell, not that are specific to Lyon Park.
22 A Few. 22 Q | think that you testified earlier about
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1| the character of your neighborhood and that some of 1 Q Andyou couldn't prevent your neighbors
2 |the homes look a certain way. Areyou aware of any 2| from doing the same to their homes?
3| building codes that might restrict the size and scale 3 A | couldn't prevent thingsthat are -- I'm
4|of homesin Lyon Park or in your neighborhood? 4|sorry. Could you ask me more specifically again.
5 A Only the general requirements of Arlington 5 Q I'mjust asking whether you could prevent
6| County Code. 6|your neighbors from maybe cutting down atree or
7 Q Andsoyou testified earlier about a 7| atering their home in away that is allowed under the
8 | number of permits for EHO devel opment specifically 8| Arlington Code?
9| that were either applied for or applied for and then 9 A  That'scorrect. If it's allowed under the
10 | approved? 10| Arlington Code. If it requires a variance because
11 A Yes 11 |they want -- if it requires avariance, then | would
12 Q Haveany of those applied-for-and-approved |12 | have the opportunity to --
13| EHO applications, has there been any construction that |13 MS. COUSLER: Objection. Callsfor a
14 | has started on any of those homes? 14 legal conclusion.
15 A Thehouse at 62 -- 629 North Monroe Street |15 THE COURT: The objection is sustained.
16 | has been demolished. 16
17 Q Hasany structure been constructed in its 17|BY MR. STARKS:
18 |place? 18 Q Andit'syour testimony that no EHO
19 A Not yet. 19| projects have been built, correct?
20 Q Do you know why that might be? 20 A | believethat -- yes, that's correct.
21| A | cangiveyoumy opinion. Isthat what 211 None of these four that I've been following have been
22 |you're asking for? 22| built.
Page 41 Page 43
1 Q Doyou think it might be because there are 1 Q Andisit your understanding that EHO
2| certain building codes that are in place that may have 2| permits still need to comply with other regulations,
3| prevented construction from going forward even after 3|including, for example, the building codes and land --
4 |the EHO application was approved? 4|and obtain land disturbance permits?
5 MS. COUSLER: Objection. Lack of 5 MS. COUSLER: Objection. Lega conclusion
6 foundation. 6 and foundation.
7 THE COURT: Objection sustained. 7 THE COURT: Sustained.
8 What was the address again? 8
9 THE WITNESS: It is 629 North Monroe 9|BY MR. STARKS:
10 Street. It's Number 1. 10 Q Soyou'renot aware of any regulations
11 THE COURT: All right. Thank you. 11|that might require, for example, aland disturbance
12 12| permit for construction in your neighborhood or in
13|BY MR. STARKS: 13| Arlington?
14 Q Hasyour ability to utilize your property 14 MS. COUSLER: Same objection.
15|in away in which you desire been impacted in any way |15 THE COURT: Sustained.
16| by the EHO amendments to date? 16 MR. STARKS: I'mjust asking whether she's
17 A No. 17 aware of anything.
18 Q And, again, it's your understanding that 18 THE COURT: That has no probative value
19|if you wanted to, you could remove atree, for 19 considering that it's requiring either alegal
20| example, on your property or maybe make some 20 conclusion or an expert opinion.
21| aterations to your home; isthat correct? 21 MR. STARKS: Wéll, shetestified to her
22 A Yes 22 knowledge how the -- the amendment itself, Y our
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1 Honor, so I'm just asking if she knows about any 1 Q |justwant to ask you alittle bit about
2 other regulationsin the county. 2| some other devel opment that's been going on in your
3 THE COURT: | understand you're asking 3 |neighborhood. And | believe that you testified
4 that. The objection is sustained. 4| earlier about that there were no, quote, McMansions,
5 MR. STARKS: Understood. 5 |unquote?
6 6 A |lsad--
7|BY MR. STARKS: 7 Q Isthat correct?
8 Q Given that there have been EHOs approved 8 A | believel said that there are no
9| but not built, isn't it fair to say that it'stoo 9|McMansions on my block, and that is correct.
10| early to determine how many EHOs will actually be 10 Q  And how would you characterize a
11| generated and their distribution if some of the 11|McMansion?
12| permits may never get built in your neighborhood? 12 A A housethat islarger than the house that
13 A Wdll, | havelearned that Lyon Park has 13|it replaced both in square footage, like on the main
14| both R-6 and R-5 areas, which means that thirty-seven |14 |level, and also that is higher than the house that it
15 | permits per year could beissued for Lyon Park. 15 | replaced, taller than the house that it replaced, or
16 MR. STARKS: Your Honor, | just asked 16| that has multiple buildings where there was previously
17 her -- I'm asking her to answer the question, 17| only one building.
18 whichis-- 18 Q Thank you. | would like to present
19 THE COURT: Yes. Pleaselisten carefully 19| Defendants Exhibit 330. Ms. Fibel, do you know what
20 to the question and answer the question put to 20| this document is?
21 you. 21 A Yes. Itlookslike amessage from Dan
22 22| Creedon to me and from me -- it starts with one from
Page 45 Page 47
1|BY MR. STARKS: 1|/meto Dan.
2 Q Isn'titfair to say that it'stoo early 2 Q Soitlookslike-- isthat your e-mail?
3 |to determine how many EHOs will actualy be built if 3| MFibel002?
4 |some of the permits are approved but they haven't been | 4 A Yes.
5 |built to date? In other words, given that a permit 5 Q Anditlookslikeyou are sending a
6 |may be approved in and of itself is not dispositive of 6 | property that you found at 232 North Fillmore Street
7|whether the EHO will actually get built. Isn't that 7|in Arlington, Virginiathat was listed on Realtor.com;
8 |correct? 8 |isthat correct?
9 A Itiscorrect that the fact that someone 9 A Yes.
10| has received an EHO permit does not necessarily mean |10 Q Andisthat in your neighborhood?
11| that they would build what the permit permitsthemto |11 A Yes It'sinLyon Park.
12| puild. 12 Q It'sinLyon Park?
13 Q Thetraffic issuesthat you mentioned 13 A Uh-huh.
14 earlier, isthere any way for you to know whether or 14 Q Andyou say, Hi, Dan. Thishouseisone
15 | not those are actually attributed to EHO development? |15 |down from 2909 2nd Road where the three townhouses are
16 A Waéll, since there's been no EHO 16 | proposed. It'son avery large lot, 15k square feet,
17| development, | can't say that they are due to EHO 171$2,995,000. Margaret.
18| development. 18 Why were you sending thisto Mr. Creedon?
19 Q Andthe samefor your testimony regarding 19 A Wehadn't had correspondence about what
20 | sewer backups? 20 | was happening, especialy near 2909 2nd Road.
21 A The sawer backups were not due to EHO 21 Q Andisit correct -- isit your
22 22

development.

understanding that thisis a single-family home that
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1|you're sending here? 1 Callsfor speculation about what Dan Creedon was
2 A Yes. Uh-huh. It'sasingle-family home. 2 thinking about.
3 Q Sowasit the case that there was an 3 THE COURT: Objection overruled. Shecan
4 |existing home on that property that wastorn downand | 4 answer that question.
5 | replaced with asingle-family home? 5 THE WITNESS: | don't know why he would
6 A Youknow, | can't remember about the 6 have said that.
7| history of this property. There were-- | think that 7
8 |thisisthe one that was just enlarged. | don't quite 8|BY MR. STARKS:
9 |remember. 9 Q What do you interpret it to be?
10 Q Soitwasenlarged to seven bedrooms and 10 MS. COUSLER: Objection, Your Honor.
11|six bathrooms with 6,170 square feet? 11 Hearsay.
12 A | think that that's afair assessment. | 12 THE COURT: Your objection is now
13| don't remember that it's a brand-new house. 13 sustained.
14 Q Isthat bigger than most of the houses 14 MR. STARKS: Thisisastipulated exhibit,
15| currently on your street? 15 Your Honor. They stipulated to the admissibility
16 A Wdll, this house is not on my street, and 16 of this exhibit, so its contents are -- can come
17|it is bigger than the houses on my block. 17 in, and I'm just asking her -- and we can keep
18 Q What about elsewherein Lyon Park? 18 going because she responds.
19 A | would say my block and the block next to 19
20|me. | can't go further than that. 20|BY MR. STARKS:
21 Q  Sohaveyou noticed perhaps atrend of 21 Q Ms. Fibel, you wrotein response to that,
22 |larger homes being built within Lyon Park? Either 22| The original house was built in 1922 and has been
Page 49 Page 51
1|being built or expanded, as you state, similar to this 1|enlarged over the years. It may be one of the houses
2| home at 232 North Fillmore Street? 2 |that had atreefall on it during Hurricane Isabel. |
3 A | don't think that there's anything else 3 |can't quite remember. My take on the house coming on
4 |that isthislarge, but there are homesthat are being 4 |the market is that people who can get out of the
5 |enlarged and some teardowns that are being -- thenew | 5|neighborhood are jumping ship.
6 | ones are larger than what was there previously. 6 What do you mean by all that?
7 Q But they're not being replaced with EHO? 7 A Which part?
8 A Since there have been no EHO buildings 8 Q Weél, | guessthis statement that, My take
9| constructed, they are not larger than EHO. 9|on this house, the 232 North Fillmore Street, coming
10 Q Wél, they're not EHO? 10| on the market is that people who can get out of the
11 A They'renot EHO, yeah. 11| neighborhood are jumping ship.
12 Q Right. Andsoinresponse, Mr. Creedon 12 A | think that my response was that people
13| states, Margaret, in looking at this property, | 13|who have large properties are thinking about selling
14| speculate you are safe from aMissing Middle Housing |14 |them so that they're not here when a sixplex is built
15| type property. Thislookslike avery modern 15| next to them.
16 | building, seven bedrooms, et cetera. 16 Q Butit'snot asixplex that's being built.
17 Do you have any idea why he would respond 17| It'sasingle-family home; isn't that right? This
18| that way? 18| house is a single-family home?
19 A No. 19 A Yeah. | said, Built next to them.
20 Q That you are safe from aMissing Middle 20 Q Okay. Butisn'tit the case that the
21| Housing type property? 21| people who are selling their homes, the homes are
22 MS. COUSLER: Objection, Y our Honor. 22| being replaced, at least in this example, by asingle-
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1|family home? 1|BY MR. STARKS:
2 A  Sothiswasn't areplacement. Asl said 2 Q Do you recognize this document, Ms. Fibel?
3|inthefirst paragraph and as | said to you before, 3 A Yes.
4|it'sahouse that's been -- 4 MS. COUSLER: I'm going to object to
5 Q Enlarged? 5 relevance. Thiswhole line of questioning about
6 A Yes. 6 thelitigation and who was a plaintiff and who
7 Q How did you meet Mr. Creedon? 7 was not | don't think is relevant to the case at
8 A Wehad correspondence -- | -- through the 8 hand.
9| architect that | worked with on projects on my house, 9 MR. STARKS: Your Honor, again, these two
10| knew that there might be a suit, and | said, Y ou can 10 exhibits have been stipulated to by the
11| give my name to whoever isworking on that, and -- and |11 plaintiffs.
1211 didn't know that Dan was the first person. Dan may 12 MS. COUSLER: Therelevanceisawaysan
13| have been the first person who contacted me about it. 13 objection, Y our Honor, under the scheduling order
14 Q About alawsuit? 14 | believe.
15 A Yes. 15 MR. STARKS: Yeah. The admissibility here
16 Q Allright. I'dliketo circulate 16 was stipulated to, Y our Honor, so both of
17| Defendants Exhibit 225. Do you recognize this 17 these --
18 | document, Ms. Fibel? 18 THE COURT: Let melook at it.
19 A Ido. 19 Why isthis relevant?
20 Q Andwhatisit? 20 MR. STARKS: Wéll, Your Honor, in the
21 A It'sane-mail that | sentto Dan and to 21 e-mail Ms. Fibel writes, I'm fine if they have
22| somebody €lse who wasinvolved in the early 22 found someone whose house is more threatened than
Page 53 Page 55
1| discussions, Wally Christensen, and it wasjust, you | 1 mine, and I'm wondering what the basis for that
2| know, kind of an offhanded remark thinking that if 2 statement is.
3|therewere a-- 3 THE COURT: Why isthat relevant?
4 MS. COUSLER: Objection, Y our Honor. 4 MR. STARKS: Wéll, it's relevant because
5 Outside the scope of the direct. 5 it goesto standing. If she's not threatened by
6 THE COURT: Overruled. 6 the EHO amendments, then it's possible that she
7 THE WITNESS: That if therewereacharge | 7 wouldn't have standing in this case.
8 for getting the EHO permit, that we could apply | 8 THE COURT: What's your response to that?
9 for EHO permits. 9 MS. COUSLER: | thinkit'sa
10 10 characterization of the e-mail. More threatened
11/BY MR. STARKS: 11 in my mind doesn't mean not threatened, and so |
12 Q And so at thistime when you sent this 12 think the idea that she wouldn't have standing
13 |e-mail, was there a group of folks who you had been |13 based on thise-mail, it doesn't have any import
14| speaking with about maybe, | guess, either getting 14 because it's a question of degree, not a question
15]involved in the lawsuit or challenging the EHO 15 of --
16 |amendment? 16 MR. STARKS: But that's exactly why we're
17 MS. COUSLER: Objection, Y our Honor. 17 here to cross-examine the witness, Y our Honor.
18 Relevance. 18 It's adegree.
19 THE COURT: Weareoutsidethescopeat |19 THE COURT: Your objection is overruled.
20 thispoint. The objection is sustained. 20 Y ou may proceed.
21 MR. STARKS: All right. Well, maybethe |21
22 22

next exhibit will help. Thisis Defense 329.
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1/BY MR. STARKS:; 1 Where did you learn the information about those
2 Q Sowhat did you mean by that? I'm curious 2 | properties?
3|if they found someone's house who's more threatened -- | 3 A Through the Arlington County property
4|sorry. I'm fineif they have found someone's house 4 |search site.
5 |who's more threatened than mine. 5 Q Andwhat did you learn about those
6 What did you mean by that statement? 6 | properties?
7 A Threatening might not have been a good 7 A | learned that those two properties have
8| choaice of words, but more affected than mine. More 8 | been divided -- each have been divided into four lots,
9|likely affected than mine. | do have concerns that 9 |which would be the precursor to building townhouses.
10 |there are four rental houses on my square block and 10 Q  What about your current situation -- |
11| those seem to me the most likely kinds of houses that 11| mean, the defense referenced parking. None of this
12| would be turned over to an EHO developer, soldtoan |12 |has been caused by EHO development yet, but what about
13| EHO developer. 13 |your current situation makes you think that EHO
14 MR. STARKS: Okay. Well, I'd liketo move |14 |development will affect you more than the current
15 this exhibit into evidence, Y our Honor. 15| single-family development in the neighborhood?
16 Defendants' 329. 16 A I'msorry. Could you ask that one more
17 THE COURT: Defendants 329, hearing -- 17 |time, please.
18 any objection? 18 Q Yes. What, if anything, about your
19 MS. COUSLER: Just the -- the objectionin 19| current situation -- parking, tree canopy, any of the
20 general. 20| concerns you've identified -- makes you think that the
21 THE COURT: Defendants' 329 shall be 21| EHO development, potential EHO development in the
22 admitted into evidence. 22| future will cause greater harm than single-family
Page 57 Page 59
1 (Marked in evidence by the court as 1| development in the neighborhood?
2 Defendants’ Exhibit Number 329.) 2 A | havelearned more about what the
3 MR. STARKS: No further questions. 3| general -- what the -- the way in which Arlington
4 THE COURT: Redirect? 4| County doesits long-term planning, and that is
5 5| partially through the GLUP, General Land Use Plan, and
6 REDIRECT EXAMINATION 6 |that has information about how many dwellings per acre
7 7 |the county is planning for, and | learned by looking
8|BY MS. COUSLER: 8| at the calculations for my street -- well, for my
9 Q Ms. Fibel, just acouple of questions. 9 |street for a couple different scenarios, that multiple
10| What, if anything, makes you think that EHO permits |10 |scenarios would take the number of dwellings outside
11| will get developed in Lyon Park? 11| of what the planning has been done for.
12 A Waéll, the -- of thefour, whichis Lyon 12 MR. STARKS: Objection. Foundation.
13| Park and Ashton Heights, that -- where the permits 13 THE COURT: Sustained.
14| have been issued, developers paid for those 14
15| properties. In oneinstance, 290 -- actualy, in two 15|BY MS. COUSLER:
16 |instances, 2909 2nd Road and 629 North Monroe Street, |16 Q How did you acquire this information about
1711 have learned that -- 17 |the lot configurations and density?
18 MR. STARKS: Objection. Foundation. 18 A Wadll, theinformation is -- about the lots
19 THE COURT: Objection sustained. 19|isfrom the Arlington County website that --
20 20 THE COURT: | don't think the witness --
21|BY MS. COUSLER: 21 excuse me, malam. 1'm sorry to interrupt you.
22 22 I don't think the witness is answering

Q Yousaid you learned about the permits.
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1 your first question. Would you ask it again? 1 much. You may step down. You can leave
2 Listen carefully to the question and 2 everything there.

3 answer the question. 3 Counsel, | have Defendants 330 and
4 4 Defendants 225. | don't believe those are
5|BY MS. COUSLER: 5 entered into evidence.
6 Q You had started to describe how many -- 6 MR. STARKS: Oh, Your Honor, | thought
7| how many -- how much density there would be on 7 that we had -- they were stipulated to as
8 |specific lots. How did you come to acquire that 8 admitted. If wedidn't move, I'd ask --
9|information? 9 THE COURT: They may be.
10 THE COURT: No, that's not what I'm 10 MR. SULLIVAN: They were on thelist of
11 getting at. The question was something alongthe |11 documents that were stipulated to authenticity
12 lines of, How do you think future EHO development |12 and admissibility, so it's possible we didn't
13 will affect your house? 13 move their admission.
14 14 THE COURT: Isit stipulated that they are
15|BY MS. COUSLER: 15 admitted?
16 Q How doyou think future EHO development |16 MR. SULLIVAN: Wéll, it wasn't stipulated
17 will affect your house? 17 that they were admitted, but it was stipulated --
18 A Wdll, if either or both of the two rental 18 THE COURT: Are you moving to admit them
19| units are sold to developers and a sixplex is put up 19 now?
20| or a-- or three townhouses are put up, | think that 20 MR. STARKS: | would move to admit them,
21|that will affect my house. Those houses are -- well, 21 yes.
22|the brick house next to me is on the same sewer line. 22 THE COURT: Isthere any objection?

Page 61 Page 63
1|The house on Irving Street is on a 6,001 square foot 1 MR. HAMPSHIRE: Y our Honor, | think our
2|lot and so -- 2 understanding on the admissibility was that we
3 MR. STARKS: Objection. Foundation. 3 were not necessarily waiving objections to
4 THE COURT: Overruled. You may continue | 4 hearsay, so that'swhy we -- or relevance. But
5 to answer the question. 5 if that's the case -- we have no objection if
6 THE WITNESS: So | would expect to have 6 that's the agreement so --

7 more runoff, especialy from the smaller lot. 7 THE COURT: Wéll, | don't know what the
8 Thereisafoot -- 8 agreement is. I'm asking you.
9 MR. STARKS: Thiswould call for expert 9 MR. SULLIVAN: The stipulation, Y our
10 opinion testimony, Y our Honor, that she's not 10 Honor -- and thisis -- the list was -- and this
11 qualified to give. 11 was handed up and it's been filed, but it goesin
12 THE COURT: Theobjectionissustained. A |12 thisorder. Paragraph lisalist of -- The
13 simple answer iswhat we're looking for here. So 13 parties stipulate that the following documents
14 is there anything else you'd like to add as to 14 from Plaintiffs’ exhibit list are authentic and
15 how EHO affects your land, your house? We'renot |15 admissible, and it lists the plaintiffs’ exhibits
16 looking for atechnical answer. 16 that are so stipulated. And then --
17 THE WITNESS: It will bring more peopleto |17 THE COURT: Doesthat list Defendants 225
18 my -- to the -- the houses with whom | share a 18 and --
19 property line. 19 MR. SULLIVAN: So I'm getting to that,
20 MS. COUSLER: No further questions, Y our 20 because it's just the structure that's --
21 Honor. 21 basically, there's a separation.
22 22 THE COURT: | see.

THE COURT: Thank you. Thank you very
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1 MR. SULLIVAN: There are some documents | 1 A Yes.
2 where authenticity and admissibility has been 2 Q Allright. Andwhat exactly does your
3 stipulated to for the plaintiffs. Same -- 3 |branch of that department, DES, do? The Office of
4 there'stwo lists for the defense. Both of those 4| Sustainability?
5 appear on the list for the defense in which it 5 A Wehavetwo major areas of work. Oneis
6 was a stipulation that they are both authentic 6 | about energy conservation, greenhouse gas emissions.
7 and admissible, so we would move for their 7|1 don't have much to do with that, but then the other
8 admission at thistime. 8 |side of our group is stormwater, whether it be water
9 THE COURT: All right. They will be 9| quality or conveyance.
10 admitted. Defendants' 225 and Defendants' 330. 10 Q Andthat's-- and isthat your department?
11 (Marked in evidence by the court as 11| The stormwater and conveyance?
12 Defendants’ Exhibit Numbers 225 and 330.) 12 A Yeah. | work on the gray, the so-called
13 THE COURT: Next witness, please. 13| gray infrastructure, which are the pipelines, those
14 MR. HAMPSHIRE: It will be Elizabeth 141kind of things.
15 Thurber. 15 Q Whyisitcaled gray?
16 (Ms. Thurber was sworn.) 16 A Becauseit'smostly concrete.
17 17 Q | see. Andwhat are the other divisions
s 000----- 18| within DES aside from the Office of Sustainability?
19 19 A Wédll, we have the operating section for
20 20| the stormwater, the water, sewer, streets. We have --
21 21||et's see. We have water pollution control. We have
22 22 |the sanitary sewer people. We have the utilities,
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1 ELIZABETH LYNN THURBER, 1 |which would be the water and the sanitary. There's
2| called as awitness on behalf of the plaintiffs, 2|lots of different groups. There's about 800 people
3 |having been first duly sworn, was examined and 3 |that work in DES.
4 |testified as follows: 4 Q Andwhat isyour professional background?
5 5|Areyou an engineer?
6 DIRECT EXAMINATION 6 A Yeah. I'maprofessional civil engineer,
7 7|uh-huh.
8|BY MR. HAMPSHIRE: 8 Q What did you do before you came to
9 Q  Ms. Thurber, niceto see you again. Would 9| Arlington County?
10| you state your name for the record. 10 A | wassdf-employed in my own firm with my
11 A My nameis Elizabeth Lynn Thurber. 11| husband, who was a land surveyor, and | was the civil
12 Q And areyou an employee of Arlington 12| engineer in asmall land development surveying
13| County? 13| company.
14 A Yes. 14 Q Now, does DESin generd in the Office of
15 Q Andwhat isyour position with Arlington 15| Sustainahility in particular review development
16| County? 16 | proposals or other materials that come from the Office
17 A | amthe stormwater infrastructure program 17| of Community Development?
18| manager, and that's located within the Office of 18 A Ifit's-- yes, wereview things --
19 19

Sustainability and Environmental Management, which is
part of the Department of Environmental Services.

Q Allright. Doesthat department go by
DES?

policies, documents, plans that would have an impact
on stormwater.

Q How doesthat process work?

A It depends onwhat it isthat comes
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1 through, but typically somebody -- you know, it 1|commentsin aPDF, or we can -- there might be aWord
2 | depends on exactly what they're doing, but somebody 2 |document that we comment on. And, again, sometimes
3 | somewhere figures out they need to look at the 3|it'sviae-mail.
4 | stormwater master plan, they need to check it out with 4 Q Okay. Do you have an understanding of
5 |the stormwater section, and then we get invited to the 5 |what the Missing Middle Housing study was? Do you
6 | various meetings and the documents get shared with us 6 recall that?
7 |and then we become part of that process, but not 7 A Yeah. | have avague understanding of it.
8 | everything they do comes through stormwater. 8|You know, it's not -- it wasn't one of the things that
9 Q Isthereany rhyme or reason asto which 9|l initiated, but it -- yeah, it came through and we
10| come to you and which do not to the Office of 10 | extensively commented on it.
11| Sustainability? 11 Q And about when did that happen?
12 A Yesh. It would haveto dea with 12 A My recollection is about ayear to two
13| something to do with the stormwater conveyance system, |13 |years ago.
14 |the streams, environmental water quality or water 14 Q Would March of 2022 sound right to you?
15 | pallution control, something like that. Sometimes 15 A Yeah.
16 | they come through and we look at it and we're like, 16 Q Allright. Andwhat do you recall, if
17| This doesn't really impact us very much, so we don't 17

anything, about the document that you've reviewed with

18| comment or have very minimal comments. 18| respect to the Missing Middle Housing study?
19 Q Anddo | understand then correctly that 19 MR. SULLIVAN: Objection to foundation.
20 |it's not every development proposal that you see but 20 MR. HAMPSHIRE: Wéll, | think she
21 | only those that impact the gray infrastructure? 21 testified that she reviewed this document, and |
22 MR. SULLIVAN: Can| just object to the 22 can ask her what she remembered.
Page 69 Page 71

1 leading nature of these questions? It's 1 MR. SULLIVAN: | don't think there'sa

2 characterizing testimony. 2 document that's been identified.

3 THE COURT: Itisleading. Sustained. 3 THE WITNESS: Yeah. Which document?

4 4 MR. SULLIVAN: | just want to make sure

5|BY MR. HAMPSHIRE: 5 we're talking about something concrete.

6 Q  Which development proposals do you see? 6 THE COURT: The objection is sustained.

7 MR. SULLIVAN: Could just object to the 7

8 vagueness of, Development proposals? 8|BY MR. HAMPSHIRE:

9 9 Q Ms. Thurber, you have a notebook in front
10|BY MR. HAMPSHIRE: 10| of you, and I'm asking you to look at Notebook Number
11 Q  With respect to land use applications -- 1114 of 9. And my assistant can help you.
12| do you understand what I've referred to as land use 12 A 20of9.
13| applications? Rezonings, specia use permit 13 Q Maybe over your left shoulder there.

14 applications, site plans, et cetera? Do you see 14 A  Oh,I'msorry. 4. Okay.

15| those? 15 Q Allright. AndI'm asking you to turn to
16 A Someof them. 16| Tab 136.

17 Q Allright. And how do you make your 17 A Whichone?

18| comments on those that cometo you? How doesthat |18 Q 136.

19 \work? 19 A  Okay. 136. Okay.

20 A Sometimes we might send e-mails, we might |20 Q Allright. And my questiontoyouis, Do
21 21

22

call on the phone. Typically, they'd be e-mails, or
we'd comment on the actual documents. We can put

you recognize this document and do you see your name
at the bottom there? I'm directing your attention to
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1 |the bottom of the page with the date of March 17, 1|thisis going to be devastating to the already
2(2022. 2 | stressed stormwater conveyance system. Theissueis
3 A Okay. There'stwo documents. There's one 3| not just what will happen in flood inundation zones,
4| on the top from Demetra McBride, but are you asking me 4| but that the areas that drain to those zones al'so
5 | about the one from Elizabeth Thurber? From me? 5 | contribute to the flow of stormwater into the
6 Q Yes maam. Right. Andyou'll seethe 6 |inundation zones. Areasthat are not problematic now
7| subject there, MMHS: Preliminary Recommendations For | 7 {will become problematic because the available land for
8 | Staff Review. 8 |overland relief shrinks, there are no protections for
9 A Right. And | recall the document, yeah. 9| setback from existing stormwater drainage pipe
10 Q Allright. Isthat the document to which 10| networks, and problems with lot to lot grading/
11|you were referring earlier? 11|drainage will be harder to address and will be
12 A Yes Itwould have been -- yeah. They 12| magnified. | am not advocating that we continue with
13| sent us -- these are apparently -- MMH is the Missing 13| business as usual, but this document does not begin to
14| Middle Housing study preliminary recommendationsfor |14 | address the storm conveyance system impacts or the
15| staff review, so we commented on a document that was 15 | need for overland relief pathways.
16 | shared. 16 Do you remember writing that?
17 Q Allright. Andif you turn the page, 17 A Yes.
18 |you'll -- to the next page and it has a Bates stamp 18 Q Okay. And what caused you to write that?
19 | down at the bottom of 11504. Do you see that? 19| What caused you to write that paragraph there? What
20 A Yes 20| were you responding to?
21 Q Anddo you see the e-mail dated March 17, 21 A Wdll, the document that we were reviewing
222022 from Jason Papacosma to a bunch of people, 22| didn't have any of the concerns that are enumerated
Page 73 Page 75
1lincluding you? 1lhere so -- and | believe at that time they were
2 A | seetwo e-mailsthat say that, yes. 2 | proposing setbacks that were different and some items,
3|Okay. 3 |like, maybe increased lot coverage at thetime. There
4 Q Wadll, thisisthe one down at the bottom 4 |was different -- it just didn't address my concerns.
5 |of that Page 504. And do you see the subject line 5 Q Okay.
6 |there that says, MMHS: Preliminary Recommendations | 6 A And | outlined my concerns herein the
7|for Staff Review? 7| e-mail.
8 A  Sure. Yes, | seeit. 8 Q Doyou recal whether or not you received
9 Q Allright. And do you see where -- by the 9 | aresponse to these concerns?
10|way, who is Jason Papacosma? 10 A Wdl, wewould have discussed them and
11 A Jason worksin the same bureau that | 11| probably traded e-mails and then there were some
12| work, The Office of Sustainability and Environmental |12 | meetings about it.
13| Management. Heisthe person who handlesthe water |13 Q Widl, I'mnot asking to -- I'm just asking
14| quality side of stormwater. Heisthat program 141if you canrecal. Do you recall if there were
15 | manager. 15 | meetings about it?
16 Q Okay. All right. And do you recall 16 A Oh, | recall some meetings, yes.
17| receiving the MMHS preliminary recommendations for |17 Q Do you remember in general what was
18| staff review from Jason? 18| discussed? I'm not asking you to repeat statements
19 A Yes. | mean, yeah. 19| out of court, but what was your understanding of the
20 Q Allright. Andif you turn back -- back 20 | comments sitting here now?
21|to thefirst page that we were on, and you say in that 21 A So, of course, | had to explain my
22 22

e-mail, | cannot state in strong enough words that

comments to people who don't work in stormwater,
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1lright? They wouldn't understand why | might say these | 1 |inthe middle of the page from you to Jason Papacosma
2 |things, so | would have to maybe explain it, give 2|and others dated March 28th, 2022. And do you
3 |examples, that kind of thing. 3 [remember writing that e-mail?
4 MR. SULLIVAN: Let mejust object to the 4 A ldo.
5 foundation of articulating who was participating 5 MR. HAMPSHIRE: Okay. Your Honor, thisis
6 in these meetings. A little bit more context for 6 also on the stipulated exhibit list for
7 the testimony, Y our Honor. 7 admissihility, and I'd like to move it into
8 THE COURT: The objection is overruled. 8 evidence at thistime.
9 MR. HAMPSHIRE: Y our Honor, thisisonthe | 9 MR. SULLIVAN: No objection.
10 stipulated list as to admissibility as well, so 10 THE COURT: Plaintiffs 137 shall be
11 we'd like to move the admission of 136. 11 admitted into evidence.
12 MR. SULLIVAN: No objection. 12 (Marked in evidence by the court as
13 THE COURT: Plaintiffs 136 shall be 13 Plaintiffs' Exhibit Number 137.)
14 admitted into evidence. 14
15 (Marked in evidence by the court as 15BY MR. HAMPSHIRE:
16 Plaintiffs Exhibit Number 136.) 16 Q Andjust briefly, Ms. Thurber, I'd like
17 17 youto turn to Tab 133 and 134, which, Y our Honor, we
18|BY MR. HAMPSHIRE: 18| have agreed that on the stipulated list would be
19 Q Sowho wasin the various meetings to 19 |introduced together. And pursuant to that
20 | which you refer? 20| stipulation, we have done so because based upon an
21 A | havetobehonest, | can't recall every 21| agreement that 134 is the e-mail that transmits 133.
22| single meeting and who was there, but I'm sure some of |22 Ms. Thurber, do you -- do you recognize
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1|the people on the list here would have been there. 1 |the document I'm showing you? I'm asking you to look
2| Qiangian was there. Luis Arayawasin some of them. 2|at Tab 134.
3|1 don't have my whole schedule out in front of mewho | 3 A 134?
4 |were in what meetings when, but, generally speaking, 4 Q 134. Right.
5 |it's the people on this e-mail chain and probably some 5 A Okay.
6 | of the people from the planning department that were 6 Q Andyou'll seethere's an e-mail there --
7| proposing the changes. 7|several e-mails, but you'll see the one that's from
8 Q AndI'mnotsurel -- if you gave mean 8 | Jason Papacosma dated March 21, 2022,
9|answer, | don't recall it. My question to you was, 9 A Uh-huh.
10| What, if any, response did you get to the concerns 10 Q Andyoull seethere's an embedded Word
11|that you outlined here on Plaintiffs' 136 at the 11|doc, which says, DES Land Devel opment and
12| pottom? 12| |nfrastructure Concerns. Do you see that?
13 A Wdll, | mean, they would have -- there 13 A Yes. A Word document? Uh-huh.
14| were people who felt that these were not significant 14 Q Yes. Uh-huh. Doyou have any
15| concerns. For instance, that they could be managed by |15 |recollection of that Word document? The DES
16 | some adjustments perhaps to the document, et cetera. 16 | infrastructure concerns?
17| So there was just discussion about all these kind of 17 A Wall, vaguely. You know, aswe work this
18 18

19
20
21
22

concernsthat | had and, you know, what could be done
about it or not. | don't remember every single
conversation that we would have had.

Q | would ask you to turn to the next tab,
which is 137, and direct your attention to the e-mail

process, people were trying to kick around different
ideas of what might be done to approve the document,
and that's what this would have been.

Q You'll seethat Jason saysto you and
others, Greg and team to facilitate the next internal
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1| conversations around MM. | set up a shared document 1|in the comment bubble. | think one of the problemsis

2to collaborate and capture DES concerns and 2| that the proposal isfor MM to be by-right without any

3 | recommendations building on today's conversation with 3| protections or regulations of adverse stormwater

4|CPHD. What isCPHD? Do you know? Do you haveany | 4|impacts. All stormwater measures or policies or

5| understanding? 5| options are voluntary under current proposals. Then

6 A Community Planning Housing and 6 | once the MM is by-right, it will be impossible to

7 | Development. 7 |impose any regulations to prevent adverse stormwater

8 Q Gotcha. Okay. Please -- and he goeson 8 |impacts, which may be quite severe in certain

9 [to say -- you'll see the embedded document. He goes 9 [locations, parens, but not all, closed parens. So we

10 |on to say, Please dive in and update -- excuse me -- 10 | need to include requirements to prevent adverse
11| dive and add, slash, update, slash, improve. I'd say 11| stormwater impacts along with or before MM becomes by-
12 | our first priority is capturing the concerns and then 12 |right. After it's by-right, there will never be any
13| refining, slash, iterating the recommendations, et 13 |way to prevent adverse stormwater impacts and they
14 | cetera. 14 |will amplify and intensify.
15 Do you have any recollection of that? 15 Do you remember writing that?
16 A | remember that we summarized our concerns 16 A Yes
17 | and made some requested, you know, recommendations. 17 Q And do you remember whether you got any
18 Q Allright. Andthenif youturnto Tab 18 | comments back or responses back to that comment?
19133. 19 A Theway | recal it isthat the approach
20 A Uh-huh. 20 | to this was going to be to the effect that we would
21 Q Do you recognize this document? This 21 | keep everything the same that's already by-right under
22 | three-page document here? 22| single-family zoning. It wouldn't be any different,
Page 81 Page 83

1 A | think it'sthe onethat is embedded in 1|and, therefore, there would be -- there wouldn't be

2 |the other -- | think that's what that is. The one 2 |these kind of problems. It would vindicate whatever

3|that we had just talked about. 3 | problems because it's already allowed by the single-

4 Q Allright. The DES-- 4 |family zoning. They weren't going to change things

5 A The one that Jason shared. 5| from what was allowed by single families, except for

6 Q TheDES Land Development and 6 | the fact that there would be, you know, these expanded

7|Infrastructure Concern, which is aWord document | 7 |housing -- what they would call Missing Middle Housing

8| embedded on 134. Y ou think that's what thisis? 8| options at the time.

9 A | think that's what thisis. 9] Q Okay. Andif you turn back to 136 that we
10 Q Allright. Andif you'dturnto 133, and |10|werelooking at, directing your attention down at the
11111l direct your attention to the last page of 133. 111 bottom of the e-mail that we were reading, and you
12 A Uh-huh. 12 |talk about, Areas that are not problematic now will
13 Q Anddo you see your name there? 13| become problematic because the available land for
4 A I'mstill looking. 14 |overland relief shrinks.

15 Q Sorry. 15 Did the things that you just discussed

16 A Y ou mean in the little pink box on the 16 | address your concern with respect to overland relief?
17\ side? 17| A Waell, | mean, | thought it should go

18 Q Yes Inthebubble. Yes. 18| further than it eventually ended up.

19 A Okay. | see, Commented, Elizabeth 19 Q Andyou continueon. There are no

20| Thurber, meani ng | would have commented. 20 | protections for setback from existing stormwater

21 Q Yes. Uh-huh. AndI'mjust going to read |21 |drainage pipe networks.

22 22

thisfor the record. It says, Elizabeth Thurber3R2,

Did the response address that concern?
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1 A No. 1]you, At thetime, did it satisfy your concerns?
2 Q Andyou continue. And the problems 2 A No.
3 |with -- 3 Q Andwhy not?
4 THE COURT: I'm sorry. Counsel, where are 4 A Asl stated, so | believe that thereis
5 you? 5| qualitatively a difference between one family living
6 MR. HAMPSHIRE: I'm on the bottom of 6 |in aparticular building or size lot and multiple
7 tab -- Exhibit 136. The e-mail dated March 17, 7 [familiesliving in that same space.
8 2022. 8 Q Andwhat -- and with respect to what you
9 THE COURT: 1367 9 |believed at the time, why -- what was significant
10 MR. HAMPSHIRE: Yes, sir. 10| about that, if anything? The number of families?
11 THE COURT: And where are you on that 1 A Why dol think -- | need to make surel
12 page? 12 |understand. Areyou asking why I think the number of
13 MR. HAMPSHIRE: At the bottom of the page, |13 |familiesimpacts or isit something that's not the
14 sir. The e-mail dated March 17, 2022. 14 |same asif it wasjust one family?
15 THE COURT: Thank you. 15 Q Yes maam.
16 16 A Wadl, it means| have -- that people --
17/BY MR. HAMPSHIRE: 17 |when we do our work, we have more people to deal with.
18 Q Sol think you said that -- | can't recall 18| When we have to negotiate easements, whether they be
19 19 |temporary or permanent, we have more people to ded

N NN
N Bk O

your answer. You said that there are -- with respect

to the language, there are no protections for setback
from existing stormwater drainage pipe networks. My
question was, What was the response to your comments

20
21
22

with, not less, not even the same. We have alot more
people to deal with, and that makes it harder for us
to do what we do. For my team anyway.
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on 134, the bubble? Did they address that concern?

A Adgain, the approach was that, well,
single-family homes can -- aren't required to setback,
so why would we do it -- so if we keep everything the
same in terms of ot coverage or footprint or
something like setbacks, then it's no change from
what's already permitted by-right; therefore, there
would be no impact.

Q Didyou agree with that?
A No, | don't agree with that.
Q Why not?

A  Because--

MR. SULLIVAN: Could | just object to the
extent that she's offering opinions that she
expressed at the time versus opinions that she
holds today as being a distinction between
testimony that would be permitted because she's
not a designated expert by either party to offer
an expert opinion.

BY MR. HAMPSHIRE:
Q Letmeclarify my question. I'm asking

© 00 N oo o B~ W N P
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Q  Ms. Thurber, to your knowledge, were any

of the comments that we've discussed here that you
made or, for that matter -- well, let's start with

those that you made that we discussed on Plaintiffs

136, 133, and 134 and 137. Werethey -- to your
knowledge, were those comments shared with the public
outside the group that you e-mailed?

MR. SULLIVAN: I'm going to object to
foundation, speculation, and relevance. I'm
happy to speak more on the relevance point, Y our
Honor. Thediscussion that's going on hereis
part of astudy that is -- was conducted part of
public records. Soit's not clear to me what her
knowledge of kind of what happened after the fact
isgoing to berelevant to thecase at al. The
documents speak for themselves. They're part of
the public record and part of the legidative
consideration that's under review in this case.

THE COURT: You say they're part of the
public record. How are they part of the public
record?

MR. SULLIVAN: Wéll, they are public
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1 records. 1 available to the public is relevant for what
2 THE COURT: And how are they accessed by 2 count of your complaint?
3 the public? 3 MR. HAMPSHIRE: Count 3. It goesto
4 MR. SULLIVAN: Wédll, the-- theissueis 4 the --
5 the considerations that occurred are part of the 5 THE COURT: That is, The board failed to
6 deliberative process that's going on. 6 reasonably reconsider many of the factors. Why
7 THE COURT: Right. But they are not 7 doestheinterna -- I'm not -- I'm talking about
8 published anywhere. These e-mails wouldn't be 8 internal communications. Why isthat relevant to
9 published for some -- for the public. 9 that?
10 MR. SULLIVAN: Well, they're accessiblein |10 MR. HAMPSHIRE: Because the statute says
1 the same way that any other public record would 1 reasonable consideration not by staff but by the
12 be through the Freedom of Information Act and 12 county board, and the county board -- and
13 other requests. 13 reasonableness, at least our theory of the case,
14 THE COURT: Right. Okay. | understand. 14 has to be determined by whether or not it's
15 Re-state your objection. 15 the -- the deliberations are in the legisative
16 MR. SULLIVAN: The objectionisto the 16 record, whether the public has any chance to look
17 extent to which thisis calling for -- it lacks 17 at them, scrutinize them, and so forth. And, you
18 foundation and it's speculation. There's no 18 know, the other difference is that the Freedom of
19 reason that this witness would know what was 19 Information Act requires an affirmative act by
20 published publicly or not. And, second, that 20 someone to go and also, in fact, make a payment
21|  there'sarelevanceissuein that it tendsto 21 for reasonable costs and whatnot, but our theory
22 implicate that they should have been when they 22 of the case is that reasonable consideration
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1 were always subject to the Freedom of Information | 1 requires public scrutiny. It requires staff to
2 Act and public disclosure. 2 show their work in the public sector, in the
3 THE COURT: Response? 3 public forum for the public to know something
4 MR. HAMPSHIRE: WEéll, taking the second 4 about it.
5 one first, Y our Honor, the -- as you heard in my 5 MR. SULLIVAN: Your Honor, | think that
6 opening statement, our theory of the caseis that 6 the -- our issue is merely with asking this
7 for astudy to be valid, it needs to be 7 witness -- it's sort of -- it's asking someone
8 scrutinized by the public. It needsto be 8 who would have no foundation to know what
9 available for the public to review within 9 happened with particular e-mails after the fact,
10 reasonable consideration. That's what this goes 10 what happened to them to leave some implication
11 to asto our theory of the case. 11 that something that should have happened did not,
12 With respect to foundation, I'm asking her 12 and that is -- therefore, it lacks relevance.
13 if she knows basically whether her e-mails went 13 We do think that the staff considerations
14 out to anybody other than theteam. That's all. 14 are part of the case and arerelevant. It'sjust
15 And with respect to the record, a Freedom of 15 thisidea-- and counsel bringsthisup. 1 think
16 Information Act request is always available, but 16 it'stime we address it here. Their new theory
17 that's a fundamentally different thing from 17 of the case that there's not public disclosureis
18 whether it's part of the legislative record in 18 not in their complaint anywhere. The FOIA count
19 this case, which iswhat is critical. 19 they did bring has already been dismissed by the
20 MR. SULLIVAN: If | may respond? 20 court, and we think they're trying to reinvent a
21 THE COURT: Weéll, whether the internal 21 new theory of the case on the fly, and that's
22 22 just -- it'sjust -- it's just mucking things up

conversations between government agenciesis
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1 in terms of what the real standards are here, 1 admitted into evidence.
2 which is, What did the staff and the board 2 (Marked in evidence by the court as
3 consider? And that's the question under the 3 Plaintiffs Exhibit Number 153.)
4 statute, so we think that should be the entire 4
5 focus of this discussion. 5(BY MR. HAMPSHIRE:
6 THE COURT: Thank you both. | will 6 Q Do you recognize this document,
7 sustain the objection on the ground of lack of 7|Ms. Thurber?
8 foundation. 8 A | don't remember thisonein particular,
9 9 |but clearly I'm on the e-mail list so --
10|BY MR. HAMPSHIRE: 10 Q Allright. It says-- I'll just read it
1 Q  Turning back to 137, Ms. Thurber, you 11|for therecord. Up at the top, you'll seeit'sfrom
12 |write therein the e-mail dated March 28th that -- 12 | DemetraMcBride. Would you tell the court who Demetra
13| that the current proposal expands by-right zoning 13| McBrideis?
14\ without and before any requirement is made to analyze |14 A She'smy supervisor. She's abureau chief
15 | and address stormwater impacts. 15 | for the Office of Sustainability and Environmental
16 Was that concern addressed by the response 16 | Management.
171to your commentsto 134 and 1367 17 Q Right. Do you recall whether or not she
18 A Wadll, the response was that -- again, that 18 | agreed or disagreed with your views about the Missing
19| they weren't -- we weren't -- the proposal wasn't 19| Middle Housing proposal you were commenting on?
20| going to do anything different or expand anything 20 A | don't know. I'm not going to speak for
21| beyond what was already permitted by current single- |21 |Demetra. She's, of course, describing here that --
22 |family-home zoning. And so my concern was not 22 |the struggling with the stormwater system that has
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1| something that other people shared, that this was the 1|issues at different levels, so she understands what
2| same as what people can aready build if they want to, 2|our issues are.
3|and, therefore, there's no -- there's no difference. 3 Q Letmejust read for the record. And who
4 Q Anddo I understand correctly from your 41is Anthony to your knowledge? She says, Thanks,
5 |testimony that you did not share that view? 5| Anthony.
6 A No. | think the emailsareclear that | 6 A Anthony Fusarelli is one of the planners.
7|did not share that view. 7 |He'sin charge of the -- or has responsibility in the
8 Q I'dlikeyoutoturn -- | hateto do this, 8| community planning and housing development. | believe
9| but there's another notebook up there. It's Number 5. 9 [that's his position.
10 A Number 5. Okay. Thank you. Thisis 10 Q Allright. Andyou'll seethat Demetra
11 Number 1. ThissaysBook Number 1. | have 3, 1, 2. 11|says, Thanks, Anthony. | know you and | will be
12 Q Youshould have5 of 9in front of you. 12| discussing this directly. We are, of course,
13|You had 4 of 9in front of you before. 13 | struggling with a stormwater system that is so
14 A Oh, 5. I'msorry. 14 |inadequate on every conceivable level, so Liz's
15 MR. HAMPSHIRE: Your Honor, thisisalso  |15|issues-- and do you understand that to refer to you?
16 on the stipulated exhibit list | believe. Let me 16 A Yes. Yesh.
17 double-check. It'son thelist for -- asto 17 Q Liz'sissuesarefiltered through that
18 admissibility and authenticity. 18 |reality -- the system we have, which is so compromised
19 THE COURT: So you'reformally moving that |19 |it lacks elasticity we want to have to absorb these
20 in now? 20| kinds of changes. We understand the charge you have
21 MR. HAMPSHIRE: Yes, sir. 21 | been given and don't envy you there. But then again,
22 THE COURT: Paintiffs 153 will be 22 |you wouldn't want to be in Liz's shoes with her
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1|responsibilities. These are shared challenges, and | 1|BY MR. HAMPSHIRE:

2 |look forward to further discussions on how to, quote, 2 Q Do you remember any discussions about the

3| position, unquote, the policy discussion. 3| policy in response to concerns that you raised?

4 What -- so you said that you don't recall 4 A Sotherewasalot of discussion about how

5 |actually seeing this at the time or do you ever recall 5to -- you know, what we could do that would make --

6 | seeing this? 6 |[improve the policy. Thiswhole thing were

7 A Well, I think | saw it during our 7 |discussing, this Missing Middle Housing study, how we

8 |deposition, but | don't really remember this 8 |would make it, you know, better for stormwater and

9 |particular email. | just -- so | -- but I'm not 9 |along with other groups, but I'm focused on

10| going to deny that | was copied on it and | must have 10| stormwater, so, you know, we asked for things like
11|looked at it, and, you know, yeah. 11 | setbacks or protection for storm sewers or, you know,
12 Q Doyou have any understanding of what was |12 |lot coverage restrictions, et cetera. And those are
13 | meant there at the bottom? Further discussion on how |13 |the type of things that were under discussion.
14110 position the policy discussion? 14 Q Do you have any recollection as to whether
15 MR. SULLIVAN: I'll just object to 15 |you felt that your recommendations were being somehow
16 foundation and speculation. 16 | compromised to a policy?
17 THE COURT: The objection is overruled. 17 MR. SULLIVAN: Objection to leading.
18 Y ou may answer the question. 18 THE COURT: Sustained.
19 THE WITNESS: Yeah. Sol would -- my 19
20 understanding is something like that would be 20|BY MR. HAMPSHIRE:
21 that, you know, we -- aswe go through and make |21 Q  Ms. Thurber, do you feel like your
22 comments, we try to, you know, adjust the policy 22| concerns were adequately addressed?
Page 97 Page 99
1 to accommodate everybody's concerns, form a 1 A 1 would have liked more, but | don't
2 consensus on how it should be -- the final 2|awayswin. | don't always get everything | want.
3 product should be. 3|1'm only the stormwater program manager. | don't
4 4| manage the whole county.
5|BY MR. HAMPSHIRE: 5 Q What, if anything, did you want that you
6 Q Didyou have any understanding what the 6 |didn't get in this particular case?
7|policy was? What was being referred to asthe policy? | 7 MR. SULLIVAN: Just going to object to the
8 A | think it'sthe Missing Middle Housing 8 relevance of thistype of opinion. It was not
9|study. It'sapolicy. You know, yeah. 9 part of the deliberative process. It's asking
10 Q Doyourecal what role, if any, the 10 for her personal opinion about what she wanted
11|policy had in terms of addressing your concerns that 11 and didn't get.
12| you expressed or not? 12 THE COURT: Objection overruled. You may
13 MR. SULLIVAN: Objection. Vague and 13 answer the question.
14 ambiguous. 14 THE WITNESS: Yeah. | think | outlined it
15 THE WITNESS: I'm alittle confused. 15 in my concerns. | would have liked protection
16 16 for the existing storm sewers, setbacks. | would
17\BY MR. HAMPSHIRE: 17 have liked some setbacks to help us with that.
18 Q Do you remember any discussions about -- 18 Setbacks on property lines. | would have liked
19 THE COURT: Just amoment. Let merespond |19 lesslot coverage. | mean, | think | outlined
20 to the objection. The objection is sustained. 20 all that in the previous things we've talked
21 Please re-state the question. 21 about. | would have liked controlsin the
22 22 inundation areas.
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11BY MR. HAMPSHIRE: 1| people, and they were looking -- continue to look for
2 Q Andyou said you don't -- you don't -- you 2|waysto help that situation.
3|didn't get -- you don't always get everything you 3 Q And-- but my question was, Do you recall
4\want, and | suppose that'struein life for all of us. 4|whether that policy or that goal was discussed in the
5|But in this case you did not get everything you 5| context of your comments?
6 |wanted, correct? 6 A Wdll, sure. | think that that was part of
7 A  Right. Sowehad a-- my old bossand | 7|the discussion, yes.
8|used to say, You can get four out of five, you canget | 8 Q What do you recall, if anything, about
9|six out of seven, but you can never get, you know, all | 9 |those discussions?
10 |the things you want in life, right? 10 A Wédll, just that | understand the concern,
11 Q  What do you recdl, if anything, was on 11}and, you know, yeah, | mean, | don't think that's an
12 |the other side of that balance though between you 12|invalid concern or anything, but it's just not my
13| getting what you want and you not getting what you |13 |responsibility. My responsibility as the stormwater
14 |want? 14infrastructure program manager is to be concerned
15 A Wadll, again, they kept everything pretty 15| about stormwater.
16 |much the same as what's already -- what at that time |16 Q If you'd turn to page -- Tab 162 in Book
17| was aready permitted under the existing zoning, and |17|5.
18 |50 in that regard, this proposal, you know, minimized |18 And, Your Honor, | believe thisisalso on
19|to the -- you know, it didn't makeit -- it minimized  |19|our list. I'll double-check. Yes, itis.
20|some of my concerns. In other words, it didn't 20 THE COURT: Do meafavor. If youwant it
21lincrease the lot coverage. It didn't reduce the 21 in, ask that it be admitted.
22| setbacks. It didn't do any of that, and so in that 22 MR. HAMPSHIRE: | ask that it be admitted.
Page 101 Page 103
1|regard, keeping it the same as the storm -- these 1 MR. SULLIVAN: No objection.
2 | criteriathe same as for single-family homes, we were 2 THE COURT: Paintiffs 162 is admitted
3 |already dealing with that, so in that regard, it 3 into evidence.
4|wasn't -- it didn't bring up anything new. 4 (Marked in evidence by the court as
5 Q What, if any, role or do you recall 5 Plaintiffs Exhibit Number 162.)
6 |whether or not the goal of providing increased housing | 6
7| options or housing types came into play in terms of 7|BY MR. HAMPSHIRE:
8 |you not getting everything you wanted? 8 Q And, Ms. Thurber, you'll seethisisan
9 MR. SULLIVAN: Objection to vague and 9|e-mail from Demetra McBride dated Thursday, May 12,
10 speculation. Lack of foundation. 1012022 to you and others. And it says, Rich and
11 THE COURT: Sustained. 11| Demetra, | just listened in to part of the regular
12 12| monthly 1SD contractor and permitters meeting where
13|BY MR. HAMPSHIRE: 13| CPHD was presenting on the Missing Middle Housing
14 Q Do youremember any discussions about the |14 | concept to get perspective from builders. It goeson
15| policy goal of providing increased housing supply 15| to talk about one of the builders they like working
16| and -- increased housing supply and diverse housing 16 |with, Green Home Choice, said that if this proposal
17 types? 17| passes, he would expect to see twenty or more duplexes
18 A What | know isthat the concern for the 18| springing up in the following eighteen months. In
19| cost of housing in Arlington is a concern that many 19| general, builders sound very happy about the increased
20| people have shared, and it is an ongoing, you know, 20| opportunity -- the increase opportunity on expensive
21| concern that the housing prices are so high that it 21| Arlington lots. I've been talking to a handful of
22 22

makes it unaffordable for certain people, for many

Arlington builders about this concept of duplexes for
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11anumber of years, so | was surprised to hear this. 1 A 1think it was Jason.
21With no -- 2 Q Hewasthe point person, correct?
3 THE COURT: Not surprised. 3 A Yeah. Heoftenis. Uh-huh.
4 MR. HAMPSHIRE: Excuse me. I'msorry, | 4 Q Andthat was apretty regular occurrence
5 Your Honor. Not surprised to hear this. Withno | 5|in your experience to have representatives of the
6 decreases in sethbacks and no height increase, the | 6 |department put together on ateam that evaluates a
7 viability of more than aduplex on most lots 7| policy proposal from multiple different subject
8 would be most challenging. 8| expertise, correct?
9 Do you recall that e-mail? 9 A  Right.
10 THE WITNESS: Again, | get hundredsand |10 Q  And there was nothing unusual about the
11 thousands of e-mails. | don't recall every 11 | process that they used here to elicit comment from,
12 single one, but, clearly, I'm copied here so, you |12 |not just the point person, but then to go to the point
13 know -- 13 | person and then go to the broader experts within the
14 14| department to obtain those comments, correct?
15|BY MR. HAMPSHIRE: 15 A Yeah. There was nothing unusual about
16 Q Do you remember theissue of, With no 16| this process in my mind.
17 |decreases in setbacks and no height increase, the 17 Q Andyou were not at the time that --
18| viability of more than a duplex on most lots would be | 18 | referring to some of your earlier comments about the
19 |challenging? 19| concerns that you were raising, you were not at that
20 A Widll, | think there were people advocating |20 |point considering the expected rate of growth or
21 21

for increases in height and reduced setbacks and all
of those things. So those were -- again, those were

change with EHOs, correct? It was more of a
generalized statement of problems, but you had not
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part of the issues that were under discussion.

MR. HAMPSHIRE: Y our Honor, those are all
the questions | have. Thank you.

THE COURT: Okay. Cross-examination?

MR. SULLIVAN: Yes, Your Honor. If |
could have just a second to get situated.

CROSS-EXAMINATION
BY MR. SULLIVAN:

Q
Ms. Thurber. How are you?

| guess now it's good afternoon,

A  Good. How areyou?

Q lwon'ttakelong. | appreciate you
making the trip here to testify today. We walked
through a number of documents and we may refer to them
here in my questioning, but you were not designated as
the point person for your department on the
interdepartmental team that conducted the Missing
Middle Housing study, correct?

A Right.

Q  That was Mr. Papacosma?

. . Page 107
been privy to some of the calculations and some of the

modeling as to how much EHO was actually going to be
developed in any particular area. Isthat fair
enough?

A  Fair.

Q Andl just want to walk through the
timeline. If you'll bear with me. If we go to 136.
I think thisis, unfortunately, in Book 4, so you are
getting your workout today.

A These are heavy books. Okay. Book 4,
Page 136?

Q Yes mdam.

A Okay. It'sthe same one at the bottom?

Q Yes Justthedatethere. That's March
17th, 2022 is the date of that e-mail that you sent,
correct?

A Okay. Yes. That'swhat it says.

Q Andif you turn to the next page at ArCo
11504 --

A Okay.

Q --youll seeit looks like the e-mail
towards the middle of the page from Mr. Papacosma
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1|Thursday, March 17th. That's when that was sent hot 1| considerations and the concerns that were raised from
2 | off the presses. Please see the attached preliminary 2 |the stormwater group, which included you, Ms. McBride,
3| Missing Middle Housing study? 3|and Mr. Papacosma, correct?
4 A Okay. Yes, | seeit. 4 A Right.
5 Q  Doesthat comport with your recollection 5 Q I'dliketo ask to look at Defendants
6 | that's the -- the date that you sent these concerns 61153. If you could walk that up. A copy for counsel.
7 |was the date that you received this preliminary set of 7 | Thisis another document that is part of the
8| proposal s that were devel oped by the Missing Middle 8| stipulated list of defense exhibits. Now,
9 |Housing study group? 9 |Ms. Thurber, if you'd look at the second page,
10 A Right. | mean, it lookslikeat 11:17 10 | actually, of that document.
11| Jason's e-mail and then | was commenting on 11:37. 11 A Thesecond page? Okay. 10187. Okay.
12 Q Soapretty fast turnaround? 12 Q Yes,mdam. And | guessthe previous page
13 A Itwasapretty fast turnaround. 13 | shows the bottom of that e-mail chain, and that's an
14 Q Okay. Andthenif wegoto-- | believe 14 |e-mail from Matthew Ladd. Do you see that?
15|it's Tab 133 -- or sorry -- 134. 15 A Okay.
16 A Okay. 16 Q Andthat's dated March 30th?
17 Q Thisisthe e-mail chainin which 17 A  Okay. Yes.
18 | Mr. Papacosma embedded the shared document that's Tab |18 Q Andthat's after the e-mails and Teams
19133, Plaintiffs 133? 19 | messages we just discussed on March 17th, March 21st,
20 A Right. 20 |and March 24th, correct?
21 Q Thedate of that is March 21st, correct? 21 A Right.
22 A |l thinkit's-- yes. March 21st. 22 Q Andthisisan e-mail from Matthew Ladd.
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1 Q And soit was sometime around then when 1 |He was the leader of the interdepartmental team for
2 |you would have added your comments to the shared 2 |the Missing Middle Housing study at that time,
3 |document that collected al the concerns from various 3 |correct?
4 |different people within your department to be shared 4 A Yes.
5 |with the Missing Middle Housing, correct? 5 Q And you seethis e-mail where he starts
6 A Uh-huh. Right. 6 |with, DES colleagues?
7 Q Now, if weturn to Plaintiffs' 153. That 7 A Uh-huh.
8 |will be in the other notebook. 8 Q Andheoutlines -- you see three changes
9 A 153? 9 |there that he talks about as being changes to the
10 Q Yes Andl!'lljust state for the record 10 | policy to address some of the concerns. Isthis
11|that | understand this to be a copy of a Teams message |11 |consistent with your understanding that changes were
12| and not an e-mail. |s Teams something that you useto |12 |madein terms of what the policy recommendations would
13| communicate sometimes -- 13| be at this point of the Missing Middle Housing study
14 A Yes. 14| based on the concerns that were raised by the group in
15 Q --internally? 15|DES?
16 A Uh-huh. 16 A Right. Andit-- yes, the changes were
17 Q Andthe date of this message that was 17 |made, and he outlines them one, two, and three, right?
18 | referenced from Ms. McBride, that was March 24th, 18 Q Right. Andif you look at Tab 162, which
1912022, correct? 19 |you werejust looking at. Sorry to go back into a
20 A Yes. 20 circle, but we have to retrace our steps somewhat in
21 Q Andyou had talked some about some of the |21 |cross-exam. Do you have that in front of you,
22| responses that were made as a result of some of the 22|Ms. Thurber?
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1 A Yes 1|had existed before EHO? It wasjust single- family
2 Q Andthise-mail that was discussed was 2 |units where you have bigger houses going on smaller
3 |from May 12th of 2022, correct? 3|lots, correct?
4 A Uh-huh. 4 A  Right.
5 Q  Sothat came after, and | understood from 5 Q Andyour concern was that maybe we should
6 | your testimony this was in the context of there were 6 | address the EHO part before it gets passed on, but it
7 |voices saying that we need to actually allow for more 7|wasn't that it was necessarily unique to the
8 | setback to allow for the better possibility of more 8 |development of EHO. It wasjust a problem that
9 |EHO development. Those were voices in the community 9| existed countywide in terms of the stormwater program

10 |that were out there saying that this policy should be 10| of having consistent challenges with setbacks and
11| moreliberal to allow more EHO; isthat correct? 11| property disputes with homeowners where you're trying
12 A Right. What | understand what they did, 121to lay down infrastructure, correct?
13| as part of the public engagement process, they took 13 A Correct.
14 | the -- you know, the recommendations to one of the 14 MR. SULLIVAN: No further questions, Y our
15 |interest groups, which isthe ISD Contractors and 15 Honor.
16 | Permitters, and builders attend that meeting, and 16 THE COURT: Thank you. Redirect?
17 | that's the feedback that Helen was reporting back to 17
18| us. 18 REDIRECT EXAMINATION
19 Q Wasto get exceptions to the setback 19
20| rules - 20|BY MR. HAMPSHIRE:
21 A Oh,yeah. 21 Q  Ms. Thurber, I think you said though on --
22 Q  --that werein the proposal? 22| with respect to -- with respect to 137 --
Page 113 Page 115
1 A Correct. 1 A Isthat the onein the book?
2 Q And your understanding though is that the 2 Q Yeah. That'sthe onethat'sin 4 of 9.
3| policy remained and through the adoption of the 3 A 1377
4 | ultimate amendment was that the rules would be the 4 Q Yes maam. You say there though that it
5 | same for EHO and single-family-unit homes, correct, in 5|isyour opinion -- in my opinion -- it's my opinion
6 [terms of setback, ot coverage, all of those? 6 |that the problem with the current proposal isthat it
7 A Right. We were going to keep it the same. 7 | expands by-right zoning without any -- excuse me --
8 Q Correct. And-- 8 |without and before any requirement is made to analyze
9 A | never spoke to asingle builder or 9| and address adverse stormwater impacts.
10| anything about this policy. It's not my place to do 10 Y ou are concerned there, are you not,
11|that. 11| about allowing anew by-right zoning without analyzing
12 Q Sure. 12| stormwater impacts before so doing; isn't that right?
13 A Helenisjust letting us know thisisthe 13 A Yes, | havethat concern.
14 | feedback that she had heard. 14 MR. HAMPSHIRE: Y our Honor, for
15 Q Understood. And thank you for that -- for 15 housekeeping | want to make sure we got 133 and
16 | that clarification. Just one more question. Some of 16 134 in evidence. | meant to moveitin. If |
17 | the recommendations where you didn't get what you said |17 didn't, | would like to move it now.
18 | that you thought would be needed in terms of 18 THE COURT: 133 and 134 | have asbeing
19| additional setbacks, those types of challenges and the 19 admitted.
20 | problems that you have with negotiating easements and 20 MR. HAMPSHIRE: Thank you.
21| getting in the infrastructure that you have to deal 21
22 22

with in terms of stormwater, those are challenges that
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11BY MR. HAMPSHIRE: 1 ERIC THURSTON ACKERMAN,
2 Q  What about -- you mentioned in your 2 |aplaintiff, called as awitness on his own behalf,
3 | earlier testimony overland relief. | think you said 3| having been first duly sworn, was examined and
4| that that concerned you. What is overland relief? 4 |testified as follows:
5 A Overland relief is apathway for 5
6 | stormwater to flow when the -- the stormwater -- the 6 DIRECT EXAMINATION
7 [underground conveyance system can't handle the amount 7
8| of water so it runs over land, over -- over land, on 8|BY MS. COUSLER:
9 [the top, on the surface. And it'sagood ideato have 9 Q Good afternoon. Can you state your name
10| a pathway for this water to go without damaging 10|for the record?
11| property or endangering people. 11 A Yes. My nameisEric Thurston Ackerman.
12 Q Andthat was one of your concerns that was 12 Q What isyour address?
13 | not addressed; isn't that correct? 13 A 3677 North Harrison Street in Arlington.
14 A Right. | would have liked more protection 14 Q How long haveyou lived at 3677 North
15 |for those kind of pathways, and they kept it the same 15| Harrison Street?
16 |asit isnow for single-family homes as it was back 16 A About twenty-four years.
17| then. 17 Q  What neighborhood do you livein?
18 MR. HAMPSHIRE: Those areall the 18 A What neighborhood?
19 questions | have. Thank you. 19 Q Yes. What neighborhood do you livein?
20 THE COURT: Thank you. You may step down. |20 A Woodlands -- | think it's Woodlands Acres.
21 MR. SULLIVAN: Yes, Your Honor. | just 21|I'm right across from the Williamsburg Middle Schooal.
22 had a housekeeping matter, if | may. And | beg 22 Q Doyourent or own your property?
Page 117 Page 119
1 your pardon. | don't believe | actually moved 1 A lown.
2 for the admission of Defense 153. | would make | 2 Q Haveyou ever looked up your home on
3 that motion, if possible, at thistime sinceit's 3|Google Maps?
4 one of the stipulated documents. 4 A | have
5 THE COURT: All right. Defendants' 153 5 Q Areyou familiar with the satellite and
6 shall be admitted into evidence. 6 | photographic images available on Google Maps?
7 (Marked in evidence by the court as 7 A lam.
8 Defendants' Exhibit Number 153.) 8 Q I'mgoing to show you what has been marked
9 THE WITNESS: Okay. Am | done? 9| as Plaintiffs Exhibit 31. It will bein Tab31in
10 THE COURT: Thewitnessisexcused. You |10|thefirst book.
11 arefreeto go. You may leave the courthouse and |11 A Thefirst book. Tab 31 did you say?
12 go about your business. 12 Q VYes
13 Next witness? 13 A Okay. | recognize that.
14 MR. HAMPSHIRE: Eric Ackerman. 14 Q Whatisthat?
15 (Mr. Ackerman was sworn.) 15 A That's my neighborhood.
16 16 Q Andwhat isthelittle red dot?
e 000----- 17 A That'smy home.
18 18 MS. COUSLER: Okay. And | would liketo
19 19 move for the admission of Plaintiffs 31.
20 20 MR. STARKS: No objection.
21 21 THE COURT: Plaintiffs 31 shall be
22 22 admitted into evidence.
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1 (Marked in evidence by the court as 1 A I'minazonethat's defined by 10,000
2 Plaintiffs' Exhibit Number 31.) 2 |square feet, and under the new ordinance, | can't
3 3|have -- in that zone we're allowed to build four to
4/BY MS. COUSLER: 41six multiplexes or four to six housing units.
5 Q  Using Exhibit 31 would you describe the 5 Q If I show you what's been marked as
6 | area surrounding your property? 6| Exhibit 29, do you recognizeit?
7 A Wadll, it'sahighly wooded area. It was 7 A Yes. That'sapicture of the front of my
8| once described by afriend as the North Arlington 8| house.
9|woods. It'salovely wooded area. 9 Q | don't see much house there. What is --

10 Q I'mgoing to show you what's been marked |10 A  Therearealot of treeson my lot.
11]as Plaintiffs Exhibit 30. Do you recognize this 11 MS. COUSLER: Okay. I'd move for the
12} document? 12 admission of Plaintiffs Exhibit 29.
13 A Yes 13 MR. SULLIVAN: No objection.
14 Q Okay. Whatisit? 14 THE COURT: Paintiffs 29 shall be
15 A Thisisamap that shows -- it shows my 15 admitted into evidence.
16| neighborhood in alarger scale so -- 16 (Marked in evidence by the court as
17 Q Okay. Do you know what residential 17 Plaintiffs Exhibit Number 29.)
18| district your homeisin? 18
19 A You'reasking meinrelationtothezoning [19|BY MS. COUSLER:
20| ordinance? 20 Q Directing your attention to the exhibits
211 Q Orinrelation to thismap even. 21 |that we've just looked at, 29, 30, and 31, can you
22 A Inrelationtothismap, I'min-- | don't 22| describe your home to the court?
Page 121 Page 123
liseealabel. | see my property. 1| A Certainly. | livein ahousethat started
2 MS. COUSLER: Okay. 2|life asarambler built in 1959. A wing was added in
3 THE COURT: Look inthe middle and then | 3 |the mid-eighties, and subsequent to that, when |
4 down alittle bit. You see aroad that says, 4| bought the house, at a certain point my wife -- my
5 Alley, and then Old Dominion Drive? 5 |then wife and | updated the interior, the top floor,
6 6 [ new kitchen, and so we've modernized it.
7|BY MS. COUSLER: 7|  Q Soasl'veaready mentioned, isyour home
8 Q It'stheintersection of Little Falls. 8| behind the trees in that picture in Exhibit 29?
9 A Yes. R-10. Thank you. R-10. 91 A Yesitis.
10 MS. COUSLER: I'mgoing to moveforthe |10| Q Arethereany other treeson the property?
11 admission of Plaintiffs' 30. 11 A Oh, there are many trees on the property.
12 MR. STARKS: No objection. 12| The lot behind my house is wooded, so | have lots of
13 THE COURT: Plaintiffs 30 shall be 13 |mature trees. It's a beautiful, calming place to sit
14 admitted. 14 | on the porch and look at the trees.
15 (Marked in evidence by the court as 15|  Q Andwhy did you choose to purchase your
16 Plaintiffs' Exhibit Number 30.) 16 |home at --
17 17 A Well, it waslargely afunction of the
18/BY MS. COUSLER: 18 |lot, the wooded lot. It also was an agreeable --
19 Q Do you understand the zoning of your 19 |inside the house, the configuration was agreeable.
20| property in the R-10 district? 20 | There's a master bedroom upstairs, and then there are
21 A ldo. 21 | three bedrooms and a bathroom and rec room downstairs,
22 22| and for afamily, that was -- appealed to me. Put the

Q  What do you understand about it?
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1|kids downstairs. 1 A Yes
2 Q If I refer to the Expanded Housing Option 2 Q It'salittle hard to seein this copy,
3| Amendment, do you know what I'm referencing? 3|but isthat house you said that was just redevel oped
4 A | do know what you mean. 4|where they took down the hundred-year trees, is that
5 Q Okay. Andwe'regoing to call it EHO 5|the one to the l€eft of the dot in your photo?
6 |amendment. Isthat all right with you? 6 A  Yes
7 A That'sfine 7 Q Okay. And that has-- does that have less
8 Q  When did you first hear about the EHO 8|tree canopy now than it did?
9 | amendment or the Missing Middle Housing initiative? | 9 A Certainly does. Yes. Youcanseeitin
10 A I don't know exactly. It was acouple of 10| the picture actually. If you look at the front -- the
11 |years before the amendments were actually adopted. | |11 |front quadrant of that lot is noted -- has noticeably
12| have been involved with a citizens group called the 12|]|esstree cover.
13| Arlington Tree Action Group. We're concerned about |13 Q Why areyou worried about the trees being
14]oss of tree cover, and | think it wasin that context 14| cut down next to your home?
15|that | first heard about it. 15 A Wadl, at atime of climate change, it is
16 Q What wereyour initia thoughts when you 16 |in all of our intereststo preserve our tree canopy.
17 |first learned about the Missing Middle Housing 17| Treesfix carbon and they mitigate stormwater, large
18 |initiative? 18 |trees. Soit'sacommunity resource redlly, so it
19 A | was concerned about the danger to our 19 |will affect meto that extent, yeah.
20 |tree cover. We -- in Arlington we've been losing our 20 Q Do you know whether there's atree
21 21

tree cover, and as we earlier heard earlier today,

planting requirement in the EHO amendment?

22| even the single-family zone, the by-right development |22 A | don't know specificaly. | wouldn't be
Page 125 Page 127
1 |has allowed the destruction of alot of trees. So 1lsurprised if thereis, but | know from working with
2 |we'velost -- our tree cover isdeclining. It's 2| ATAG these small -- small baby trees, if you will,
3| diminishing, so we've been concerned about that for a 3 |don't convey the benefits that alarge mature tree
4long time. 4|does. It'snotin equivalence. Yeah.
5 Q  When you say you're concerned about the 5 Q  What kind of benefits does the large tree
6 |tree canopy loss, regarding -- specifically regarding 6 | convey that the small one does not?
7 |the EHO amendments, why is tree canopy loss a concern 7 A They absorb alot more water.
8|to you? 8 MR. SULLIVAN: I'm just going to object
9 A 1 think the development of multiplexes and 9 to -- object to foundation as to this getting
10 | multi-units will lead to the destruction -- increased 10 into some expert territory.
11| destruction of trees, because the experience -- and | 1 THE COURT: The objection is sustained.
12| can speak from experience. The house right next to me 12 Wait for the next question, please.
13 |wasjust taken down and rebuilt, and in the process 13
14 | two beautiful hundred-year-old oak trees were taken 14|1BY MS. COUSLER:
15|down. It's-- theredlity is that the developers who 15 Q Doyou think the EHO development will have
16 | do this work are motivated by the profit potential, 16

17
18
19
20
21
22

and the least cost, most profitable way to redevelop a
siteisto take down all the trees that arein the
way, and so that's what | expect -- more of that will
happen with EHO.

Q Directing your attention back to Exhibit
31.

adifferent impact on tree canopy than single home --
asingle-family home?

MR. SULLIVAN: I'd just object to the
extent he can explain his concern but not offer
an opinion as to whether it will or will not.

THE COURT: The-- | don't think you need
an expert to answer that question. | think that

Casanb & Associ at es

703 837 0076

WWW. casand. com



35 (128 - 131)
Trial Day 2 7/ 9/ 2024
Page 128 Page 130
1 can bein his -- his knowledge and experience. 1|as Defendants Exhibit 52. Do you recognize this
2 The objection is overruled. You may answer the 2| document?
3 question, sir. 3 A I'mnot clear now whether I'm looking at
4 THE WITNESS: | have -- to be honest, I'm 4|this map or the --
5 not sureif EHO devel opment will lead to the 5 Q Theoneinyour hand.
6 greater destruction of trees. | think, aswe've 6 A  Theonethat'sin my hand. The
7 heard, the devel opment of these mega-mansions 7| Plaintiffs Exhibit 52. Isthat what we're looking
8 already is exacting ahigh price, so | think it 8|at?
9 will continue that trend so -- 9 Q Defendants -- the one -- yes.
10 10| Defendants' 52.
11|BY MS. COUSLER: 11 A Okay. Thisillustrateswhat | said about
12 Q You mentioned you were concerned about 12 |flood -- | live up the hill from this flood area.
13 |trees absorbing water. Do you have any concerns about |13 Q Okay. Canyou show us on the map where
14 stormwater runoff as related to EHO amendments? 14 |theflood zone is?
15 A Yes. | know from my work with ATAG that |15 A It'stheareamarked inthisred -- these
16 | these large trees do absorb alot more water than 16 |red marks, and so my houseis-- is up the hill. My
17 |small trees, and so as a stormwater problem -- 17 houseis--
18 MR. SULLIVAN: Objection, Your Honor, as |18 Q | bdieveit'sin theleft-hand corner by
19 to getting into this expert opinion about 19 |the school. Also, can you get closer to the mic? The
20 stormwater, soaking up the water by trees. It's 20| court reporter can't hear you.
21 outside the of scope of -- 21 A Okay. I'msorry. So, yes, | see my house
22 THE COURT: A general statement like this 22 now. My houseishere. Theflooding areaisright
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1 related to more than hislot in my judgment would 1|along here, which is down the hill from my house. So
2 convey the province of an expert; therefore, the 2 |if we have heavy rains and if there -- if the tree
3 objection is sustained. 3 | canopy has been disrupted, disturbed, removed,
4 4 |reduced, it will increase the potential for flooding.
5|BY MS. COUSLER: 5 MS. COUSLER: Okay. I'm going to move for
6 Q  Soyou have concerns about stormwater 6 the admission of Defendants’ Exhibit 52.
7|runoff. Do you have concerns about stormwater runoff | 7 MR. SULLIVAN: No objection.
8 |as particular to your own home? 8 THE COURT: Defendants 52 shall be
9 A Ido. Iliveatthetop of ahill, and 9 admitted into evidence.
10| behind my house down the hill is aflood area, which, 10 (Marked in evidence by the court as
11|you know, by definition of flood areais an area that 11 Defendants’ Exhibit Number 52.)
12| has experienced flooding, more flooding than other 12
13| placesin the county and, therefore, is more likely to 13|BY MS. COUSLER:
14 experience flooding, and so heavy rainswill drain 14 Q Didyou have other concerns about EHO
15 {into the -- you know, behind my house and exacerbate |15 |amendments?
16 |flooding, yes. And -- well, | would make an 16 A Ido. Idid.
17| observation in relation to the benefit of trees, but 17 Q What arethey?
18| that may not be -- 18 A A seriesof concerns. | have concerns
19 THE COURT: Wait for the next question. 19| about financial impacts on me, environmental impacts,
20 20| and the traffic and congestion impacts. So | could
21|BY MS. COUSLER: 21| elaborate each onein turn if you'd like.
22 22

Q

I'm going to show you what's been marked

Q Yeah. Wecango -- let's start with
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1|financial impact. 1 A Inthe neighborhood -- in my neighborhood,
2 A Allright. I think itisvery likely that 2|as| indicated, I'm right across from the Williamsburg
3 |increased density of population will drive the need to 3 |Middle School, and as a result, we aready have
4 |increase supporting infrastructures. For water and 4| significant problems with parking and congestion
5 | sewer, for schools, for al kinds of infrastructure 5| during the school year. Twice aday, in the morning
6 |that supports the community. And, of course, that 6 |and in the afternoon, the roads are totally occluded
7 |trandlates into tax burdens, increasing tax burdens. 7|and you can't get in. Parking isdifficult, is
8|So there's afinancial impact. | will be exposed to 8|aready difficult. On the other side of the street,
9 |increasein the tax rate. The -- my understanding is 9| thereis no parking because it's supposed to be
10 | the county assesses property tax on the highest and 10| reserved for the school, and so parking is already

11
12
13

best use --
Q Canyou tell mewhat you know -- what's
your understanding of the -- no. Can you tell me what

difficult.
My son lives with me, and there are times
when he comes home and he can't find a parking spot on

14 |you have learned about the tax assessment and where 141the street. So | think increased densification,
15 |you've gotten that information from? 15|increased use of -- development of multiplexes with
16 MR. SULLIVAN: Isthisabout his specific 16 | only one-half parking space per home is bound to
17 property? 17 increase traffic congestion -- parking problems and
18 THE WITNESS: My specific property, yes. 18| congestion, so I'm sure there will be an impact in my
19 THE COURT: | think the witnessis 19| neighborhood, would be an impact to my neighborhood.
20 concerned that his real estate taxes will go up. 20 Q  Could someone moving into your
21 I think we can move on. 21| neighborhood choose not to have a car?
22 THE WITNESS: Yes, Your Honor. Thank you. |22 A Waell, wearedl free and you can choose
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1/BY MS. COUSLER: 1|not to have a car, but then you have to address how
2 Q Okay. Sorry. | do have afollow-up 2 |you're going to get around. | think it's most
3 |question on taxes. Wouldn't atax base increase -- 3 |unlikely that somebody would live in my neighborhood
4 |wouldn't the tax base increase if density increased? 4|and not have acar. There's nobody that currently
5 MR. SULLIVAN: Objection. Foundationand | 5|livesin my neighborhood that does not have a car, no.
6 speculation. 6 Q Youaso said you had environmental
7 THE COURT: The objection is sustained. 7|concerns. Arethose any different than the tree
8 8 | canopy and the stormwater we've already talked about?
9|BY MS. COUSLER: 9 A Inaddition to the environmental -- the
10 Q Doyou have -- if there were more 10| climate change impacts and water -- rainwater, there
11| people -- nope. 11}isan emotional impact, and | classthat as part of
12 THE COURT: | get the point. He's 12|the environment. | bought this place -- | bought my
13 concerned histaxeswill go up. Let's move onto 13| house because it'sarelaxing placeto live. It'sa
14 the next issue. 14 refuge, if you will, from the world. | used to work
15 MS. COUSLER: Yes, Your Honor. 15 for the Ability Industry and always on the run. It
16 16 |was always a calming influence to come home, and
17\BY MS. COUSLER: 17\ now -- and I've aready had the experience of living
18 Q Youaso mentioned traffic and congestion, 18| next to aredevelopment to my house, and it shatters
19| correct? 19|that calm. It'svery upsetting. | haveto listen to
20 A Yes. 20| noise and -- yeah. So | expect EHO -- more EHO would
21 Q  What about that are you concerned about in 21| be more of that.
22 22

regards to the EHO amendment?

Q Do you have any other concerns about EHO
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1| development in your neighborhood? 1 MS. COUSLER: It supports his testimony
2 A | think we've covered it. We've talked 2 that some of his neighbors have bigger lots.
3| about infrastructure, environment, the financial, 3 MR. SULLIVAN: Okay. We don't object to
4|traffic and congestion. | think that pretty well 4 the admission of it then.
5|coversit. Yeah. 5 THE COURT: Defendants 65?
6 Q Doyouliveinanormal-sized lot for your 6 MS. COUSLER: I'msorry. 55.
7\ district? 7 THE COURT: 55. Thank you. Defendants
8 A For my district, yeah. 8 55 is admitted into evidence.
9 Q Arethelots next to you the same size? 9 (Marked in evidence by the court as
10 A Some of them are actually considerably 10 Defendants Exhibit Number 55.)
11ihigger. | think at least one of them meets the one- 11
12| acre criterion for needing a specia exemption if 12/|BY MS. COUSLER:
13 |you're going to develop on that lot. Minedoesnot. |13 Q Andyou'veaready -- your other concerns
14]1So in that sense, there's a differential impact in 14)are -- you've already listed them, right? You don't
15|terms of the protections that you might -- 15| have any other concerns?
16 MR. SULLIVAN: I'mjust going to object to |16 A No. That coversme. Yesh.
17 the extent this is asking him to opine on the 17 MS. COUSLER: No further questions.
18 application of zoning ordinance to properties 18 THE COURT: Cross-examination?
19 other than his own. 19
20 THE COURT: Objection overruled. The 20
21 answer he gave so far isfine, but he shouldn't 21
22 go any further than that. 22
Page 137 Page 139
1 MS. COUSLER: | understand, Y our Honor. 1 CROSS-EXAMINATION
2 2
3|BY MS. COUSLER: 3/BY MR. SULLIVAN:
4 Q I'mgoing to show you what has been marked | 4 Q Good afternoon, Mr. Ackerman. Good to see
5| as Defendants' Exhibit 55. Do you recognize this 5|you. How areyou?
6 | document? 6 A Thank you. I'mfine.
7 A Ido. 7 Q You've spoken before, but just in terms of
8 Q Whatisit? 8 |your testimony here today, one of the concerns that
9 A Thisisalisting presumably from the 9 | motivates much of your concern isthe loss of treesin
10| county that describes my neighbor several doorsdown, |10|your community, correct?
11| Mark and Shubhda Fgjfar, and it describesahuge -- it |11 A Correct.
12| describes one of these lots that is bigger than an 12 Q Andthat'sdriven by concerns about the
13| acre. 13| environmental impact and about a personal effect that
14 MS. COUSLER: Okay. I'm going to movefor |14|that will have on your wellbeing of just the benefits
15 the admission of Plaintiffs Exhibit 55. 15| of being in nature, natural settings, that type of
16 MR. SULLIVAN: Objection. What isthe 16 | thing, correct?
17 relevance? 17 A That'scorrect.
18 THE COURT: Plaintiffs or Defendants? 18 Q  Sothere's nothing about the EHO
19 MS. COUSLER: Defendants. Sorry. 19| amendments that require you to remove trees from your
20 Defendants’. 20| property though, correct?
21 MR. SULLIVAN: What isthe relevance of 21 A That'scorrect.
22 the use of this document? 22 Q  And therée's nothing about the EHO
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1|amendments that would prevent you from being ableto | 1 A Yeah. | think that's correct.
2 |use your own property in the way that you see fit with 2 Q Andinterms of thefinancia impacts that
3| respect to planting trees, curating trees, what have 3|1 believe you raised, you said that you were concerned
4 |you, on your property? 4| about the increased infrastructure costs and what not.
5 A That'strue. On my property, yes. 5|You would agree though to the extent that there are
6 Q And, likewise, the EHO amendments do not 6 |any increasesin costsin infrastructure as aresult
7| prevent or change in any way the right of your 7|of EHO or other growth, that that's something --
8 | neighbors to do as they please on their properties 8 |that's a cost that's going to be shared by al the
9 | with respect to trees and other things that might be 9| citizens of Arlington County, correct? Not just you
10| on their property that you enjoy but are on their 10|in particular?
11| property, correct? 11 A Well, we have infrastructure costs that we
12 A Correct. 12 all share, but the tax assessment on my property |
13 Q  And therée's nothing about the EHO 13| think may be higher than elsewhere because | have a
14 14]larger lot and it's maybe more suitable for

15
16

amendments, to be clear, that regulates your use of
your property in away that restricts you from doing
something that you would like to do on your property,

development of a multiplex than other zones where the
lot sizeissmaller. Sointhat regard, | think it

17| correct? 17 | may be a differentia financial impact.
18 A  Correct. 18 Q Soyou believe there may be some market
19 Q Your legd rightsto do as you would 19 |impact that we don't know yet that could impact your
20 | please on your property was not impacted by the EHO |20 | property differently than somewhere else?
21| amendments, correct? 21 A I'm concerned about tax rates -- Y our
22 MS. COUSLER: Objection to the extent it 22| Honor picked up on that, and you're very right --
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1 calsfor alegal conclusion. 1| because my taxes have aready gone up.
2 THE COURT: Sustained. 2 Q Asaresult of the growth from single-
3 3 |family-unit houses increasing in vaue, correct?
4|BY MR. SULLIVAN: 4 A Wecan't -- that'sright. We can't --
5 Q Intermsof your concerns, it'sfair to 5 |can't blame that on EHOs, yeah.
6 | say that you have no plans and it's your understanding 6 Q Andyou spoke about some of your
7 |that you have no plans to use your property in away 7 |engagement with the process, and you actually wrote a
8 |that would be prohibited by the EHO amendments, 8 |letter to the board, correct?
9| correct? 9 A ldid.
10 A That'scorrect. 10 Q  And expressed some of your concerns about
11 Q You mentioned one of your concerns being 11|the EHO, correct?
12| the impacts of stormwater runoff from development as |12 A Correct. | expressed afrustration that
13|well. And | believe you described that your property 13| having -- trying to engage in public processes with
14|sitsatop a hill and that there's alower-lying area 141the county with ATAG and before it was called Missing
15 |that isflood prone, correct? 15| Middle, the county demonstrated their unwillingness
16 A Yes. 16| really to listen to reason to argument. They are --
17 Q Sotheconcernis not about flooding of 17 Q  Mr. Ackerman, could | just --
18| your property, correct? 18 A  They are-- no.
19 A That'scorrect. 19 Q Could I return you to my question?
20 Q It'sconcern about another's property 20 A No. You opened this up.
21| perhaps having more significant flooding as a result 21 THE COURT: Sir. Sir. Sir. Time-out.
22| of increased stormwater runoff? 22

He's answered the question. Let's move on to the
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1 next question. 1| correctly?
2 2 A Youdid.
3/BY MR. SULLIVAN: 3 Q Did that describe what the EHO amendments
4 Q Youwrote that letter, | believe, sometime 4|did?
5 |in the summer of 2022, correct? Does that sound about | S MS. COUSLER: Objection to the extent it
6 |right? 6 calsfor alegal conclusion.
7 A Yes Yes July. 7 THE COURT: The objection is overruled.
8 Q And that was before the public hearingsin 8 He'strying to determine what this gentleman's
9| January and March related to request to advertise and 9 understanding was.
10| ultimate adoption of the amendmentsin 2023, correct? |10 MR. SULLIVAN: I'll rephrase, Y our Honor,
11 A | think that's correct. We hadn't seen 11 just to clarify.
12|the final action, yeah. 12
13 Q But you understood at that time that what 13|BY MR. SULLIVAN:
14| was being considered was increasing the allowable 14 Q That explains and summarizes accurately
15| number of unitsin your district and other residential 15 what was being proposed for consideration under the
16| districts of up to six or even eight at that time of 16| EHO amendments, correct?
17| additiona units on a single-family-unit lot, correct? 17 MS. COUSLER: Objection to the extent it
18 A Yes Yes 18 calsfor alegal conclusion about what the
19 Q  And there was no misunderstanding as that 19 descriptive summary of the advertisement is.
20| being the policy that was under consideration by the 20 THE COURT: The objection is sustained.
21| board at the time? 21 The first question was better about his
22 A No. | understood exactly where the board 22 understanding of what that meant.
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1|was headed. 1/BY MR. SULLIVAN:
2 Q And!'ll refer you to -- thisisin one of 2 Q Well, let'sreturn to that tact. Does
3|your notebooks. | believe Notebook 1. It's 3|what | read in terms of what wasin the public notice,
4| Plaintiffs' 79. Oh, it'sBook 2. Sorry. 79. 4| does that explain what your understanding of the EHO
5 A | seethenotice. 5| amendments were at the time?
6 Q And you described this as the natice -- 6 A Yes, itdoes.
7|thisis Plaintiffs' Exhibit A. Thisisthe 7 MR. SULLIVAN: No further questions.
8| advertisement that was run after -- to notice the 8 THE COURT: Redirect?
9| public hearings on adoption of the EHO amendments, | © MS. COUSLER: No further questions, Y our
10| correct? 10 Honor.
11 A Yes 1 THE COURT: Sir, you may step down.
12 Q If you turn to the third page of that 12 We will take our luncheon recess at this
13| document, you'll see the bolded entry starting, 13| timeuntil 2:50. I think that's 1:50, isn't it?
14|Z0OA-2023-02? 14 (Thetrial recessed at 12:48 p.m. At 1:51
15 A  Yes 15 p.m. thetrial continued as follows:)
16 Q And!l'll just read. An ordinanceto 16 THE COURT: Witness Number 10, please.
17| amend, reenact, and recodify the ACZO, including |17 MS. COUSLER: Yes. Were going to call
18| Articles 3, 10, 12, 13, 14, 15, 16, and 18, to 18 Anne Bodine. Sheiswaiting in the hallway.
19 | establish regulations for Expanded Housing Option |19 (Ms. Bodine was sworn.)
20 | development (EHO) which would allow for up to six |20
21 |dwelling unitsin abuilding for properties zoned 21 e 000-----
22 22

R-20, R-10, R-8, R-6, or R-5. Did | read that
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1 ANNE BODINE, 1|BY MS. COUSLER:
2| called as awitness on behalf of the plaintiffs, 2 Q Doyourecal what the Missing Middle
3| having been first duly sworn, was examined and 3| Housing study was about in 2019?
4|testified asfollows: 4 A Yes Yes | do.
5 5 Q What do you recal?
6 DIRECT EXAMINATION 6 A | recall that the county board and staff
7 7 |were talking about expanding housing options and they
8|BY MS. COUSLER: 8 |were intended to provide density in between single-
9 Q Good afternoon. Can you state your name | 9 |family density levels and mid to high-rise density
10| for the record, please? 10]levels.
11 A AnneBodine. 1 Q Didyou have any concerns about EHO
12 Q Wheredoyoulive? 12| development in 2019?
13 A North Edward Street in Arlington. 13 A Yes | did.
14 Q How long haveyou lived in your home? 14 Q Andwhat were those concerns?
15 A Thirty-two years. 15 A | didn't understand why the county thought
16 Q Okay. Andwhat neighborhood do you live |16 |there was need to put density in these areas when we
171in? 17| hadn't -- the county hadn't defined what density could
18 A Lyon Park. 18 | be added within the playing quarters we already had.
19 Q  If I refer to the Expanded Housing Option |19 MR. STARKS: Objection, Y our Honor.
20 | amendment, do you know what I'm referencing? 20 There's no foundation for that testimony.
21 A Yes | do. 21 THE COURT: Objection sustained.
22 Q Isitokay withyou if werefer toit as 22
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11the EHO amendment? 1|BY MS. COUSLER:
2 A Yes. 2 Q  What were your specific concerns about EHO
3 Q Doyou remember when you first heard about | 3|development?
4 |the EHO amendment? 4 A Atthistimeframe?
5 A ltwascaled Missing Middle at the time, 5 Q Todateor, you know, in the preceding
6|and | heard about it, | believe, in October of 2019. 6 |years.
7 Q 2019. Okay. What, if anything, did you 7 A The planning for the underlying
8 |do after finding out about the Missing Middlein 2019? | 8|infrastructure for the added density had not taken
9 A | heard about it at an event where there 9| place in terms of supporting parks, libraries, rec
10| were two speakers giving two different opinions about |10 | centers, schools, added transportation needs for that
11|the policy. 11| higher population. That was the primary concern.
12 MR. STARKS: Objection to hearsay. 12 Q Didyou have any concern about the tree
13 THE COURT: She hasn't testified to any 13| canopy?
14 hearsay yet. Shejust indicated she heard about 14 MR. STARKS: Your Honor, object to this
15 it. Objection overruled. 15 line of questioning and testimony because
16 THE WITNESS: And then -- 16 Ms. Bodineis not aplaintiff in this case, so
17 THE COURT: Just wait for the next 17 it's unclear what the relevance of these
18 question, please. 18 questions are.
19 THE WITNESS: | didn't think | answered. 19 THE COURT: The objection is sustained at
20 Sorry. 20 this point.
21 21 Could you spell your last name for me?
22 22

THE WITNESS: B asinboy, O-D asin
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1 David, I-N-E. 1 MS. COUSLER: Atthistimel'dliketo
2 2 move this into evidence.
3|BY MS. COUSLER: 3 MR. STARKS: Y our Honor, we object. We
4 Q Didyou ever reach out to the county about 4 did not stipulate to the admissihility of this
5 |the tree canopy? 5 document, and thereis, frankly, no relevanceto
6 A Yes | did. 6 this matter, as Ms. Bodine's understanding of
7 Q If I show you what has been marked as 7 this tree canopy ordinance, which it appears that
8| Plaintiffs' Exhibit 200 -- it's on the last page of 8 they'retrying to get to, is not at issuein this
9 |the last binder. 9 case.
10 A Yes. Dated November 3rd. 10 THE COURT: Let melook at it.
1 Q Whatisthis? 11 What's your response to the objection?
12 A It'san e-mail between me and one of the 12 MS. COUSLER: Yes, Your Honor. Thisisa
13| key staff members that had been working on this policy |13 public record from Richard Tucker who sent an
14 |from 2019 until that date. 14 e-mail explaining the county's position on the
15 Q Okay. What was the staff member's name? 15 tree canopy, and Ms. Bodine can authenticate that
16 A Richard Tucker. 16 this was sent and thisis the e-mail that she
17 Q And based on this e-mail, had you reached 17 received, and the relevance is Mr. Tucker's
18| out to Mr. Tucker? 18 explanation of the tree canopy in the county's
191 A Yes 19 own words.
20 Q Andwhat did you ask him? 20 MR. STARKS: Well, it seemsto me that
21 A | asked him on October 31st several 21 they're trying to establish alegal conclusion
22| questions based on information | had heard from 22 based on an e-mail through alay witness, and so
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1 | another colleague working on tree canopy that his 1 | think it'sinappropriate.
2| colleague, who was also working on Missing Middle, had 2 THE COURT: WEéll, | have some concerns
3| been speaking to the long-range planning commission on 3 about how much weight | should give to this
4| October 17th in somewhat specific terms but without 4 e-mail. There are going to be alot of e-mails
5 | giving details because the new plan hadn't been 5 in any type of project like this from numerous
6 [revealed yet, so | had asked him to clarify some of 6 staff members, perhaps to the public, perhapsto
7 | the aspects of the tree canopy that he had also been 7 other staff members, stating their understanding
8 | hinting at earlier when | had aZoom meeting with him 8 of what the ordinance will do. Some of those
9|in June '24. 9 e-mails are going to be correct. Some of those
10 THE COURT: Counsd, | do not have a copy 10 e-mails may not be correct. So based on the
11 of that e-mail | don't think. If you'd get mea 11 objection I've heard so far, | will overrule the
12 copy, please. 12 objection, but I'll just state to counsel, |
13 MS. COUSLER: Yes, Your Honor. 13 don't know how much weight to give this.
14 THE COURT: Thank you. Okay. Where are 14 MS. COUSLER: Yes, Your Honor. | believe
15 we in this book? 15 well have other documents that show thiswas a
16 MS. COUSLER: 200. It'sthevery last 16 consistent position the county took.
17 one. It'saunique tab. 17 Is this admitted?
18 18 THE COURT: Plaintiffs 200 will be
19|BY MS. COUSLER: 19 admitted.
20 Q Isthisafair and accurate representation 20 (Marked in evidence by the court as
21 | of your e-mail communication with Richard Tucker? 21 Plaintiffs' Exhibit Number 200.)
22| A VYes 22
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1|BY MS. COUSLER: 1 objection?
2 Q Andyou had asked Mr. Tucker about -- 2 MS. COUSLER: It's her understanding, Y our
3 | about the tree canopy requirement, right? And his 3 Honor. We haven't gotten into any hearsay about
4| response was, To answer your question, the builders 4 what is asked, and as far asalegal conclusion,
5 |have to meet both the Chesapeake Bay Preservation 5 the county stated factual information about the
6| Ordinance, CBPO, tree canopy coverage standard set by | 6 intent of this. | don't know how they get to
7| state code and the proposed tree planting standard of 7 claim alegal conclusion when thisisjust
8 |the zoning ordinance; however, depending on the lot 8 something that they gave to the public as
9|size, number of units, and tree species, in most cases 9 information.

10| the one-tree-per-unit zoning requirement result in 10 MR. STARKS: Wéll, either way, her
11| more shade trees than relying solely on the 10 or 15 11 understanding is not really relevant, Y our Honor.
12| percent CBPO standard. 12 THE COURT: The objection is sustained.
13 Do you recall that response? 13 MS. COUSLER: | have no further questions.
14 A Yes. 14 MR. STARKS: No cross, Your Honor.
15 Q What did you understand it to mean? 15 THE COURT: No cross?
16 MR. STARKS: Your Honor, again, | object 16 Thank you for comingin. You arefreeto
17 to that. Sheisnow going to be characterizing a 17 go.
18 position that may or may not have beentakenby a |18 Next witness?
19 member of the county staff. The e-mail sayswhat |19 MR. HAMPSHIRE: Next witnesswill be Chris
20 it says. | don't know why we need awitnessto 20 Mohn.
21 talk about it. 21 THE COURT: WEéll, you know, I'm not sure
22 MS. COUSLER: Because we needed to 22 I'm going to take that witness now. We have a
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1 authenticate the document and get it into 1 motion at five o'clock that may be impacted --
2 evidence, Y our Honor. 2 his testimony may be impacted by that motion.
3 THE COURT: I'm going to sustain the 3 MR. HAMPSHIRE: All right, sir.
4 objection. 4 THE COURT: Do you have another witness?
5 5 MR. HAMPSHIRE: Inaway, Your Honor, what
6|BY MS. COUSLER: 6 I would like to try to do isto read into the
7 Q Okay. Did you speak with any other county | 7 record the PES deposition that we have that we
8| staff about the tree canopy? 8|  discussed. And my understanding is that'swhat |
9 A Onthisdate or on other dates? 9 need to do in order to get it into evidence
10 Q On other dates. 10 unless the court iswilling to just accept it.
11 A Yes. | had alot of correspondence with 1 THE COURT: What's your position?
12| other staff, including the head of the urban forestry |12 MR. SULLIVAN: Well, | mean, to savetime
13| office Mr. Verwelj. 13|  wecould -- and pending this, | will just give an
14 Q  What, if anything, did you cometo 14|  update. | haven't had a chance to confer with
15| understand based on those discussions about the 15 counsd, but it may be possible that we do -- are
16| county's plan for tree canopy asit related to the EHO |16|  ableto schedule cross-examination of
17 |devel opment? 17 Ms. Morrison, so it may be appropriate to wait
18 MR. STARKS: Objection, Y our Honor. 18 until that is done.
19 Hearsay. And, again, asking alay witnessto 19 THE COURT: Let's assume we have to wait
20 opine on alegal position of the county is 20|  for that to take place. Isthere another witness
21 inappropriate. 21|  available?
22 22 MR. HAMPSHIRE: Y our Honor, we have a

THE COURT: Any response to that
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1 Mr. Quinn, who is-- | don't know that he's here 1 practices and so forth. So we suggest that those
2 yet. | told him 3:30. 2 are pretty much the same thing or the same --
3 THE COURT: Well, we can take up the 3 things of the same character that the court ruled
4 motion in limine right now then and just do that 4 that Mr. Mohn could not testify to.
5 right now so we get that out of the way and then 5 The defendants have responded that there
6 we can hear all these other witnesses without 6 is adifference between -- they contend that
7 that impediment. 7 there's a difference between Mr. Brosnan and
8 All right. | have reviewed the 8 Mr. Mohn in the sense that Mr. Brosnan will
9 submissions. At this point inthetrial, we're 9 testify about the consistency of past practices
10 going to take up the issue of the motionin 10 in Arlington County, and they cited some law that
1 limine filed by the plaintiffs. Y ou may begin 11 we don't think is applicable. Namely, that past
12 your argument. 12 practices are relevant to whether or not a
13 MR. HAMPSHIRE: Thank you, Your Honor. |13 locality has complied with the requirementsin
14 Gifford Hampshire for the plaintiffs. Thiscomes |14 the advertising, for example, or the initiating.
15 on our motion to limit the testimony of Robert 15 And for that proposition, we cite the cases of
16 Brosnan, and it comes on the heels of the court's 16 Nielsen versus County Board of Arlington, and |
17 ruling, as the court noted a minute ago, with 17 have some copies of that to hand up here |
18 respect to Mr. Mohn, who the court limited from 18 believe. Ms. Cousler will get that for you.
19 testifying asto Counts 1 and 2 of our complaint, 19 But the basic distinction here, Y our
20 namely the initiating resolution and also whether 20 Honor, isthere's a difference between the
21 the ad complied with the code. And the court 21 administrative delegation of power to alocality
22 ruled that Mr. Mohn's attempt to or our position 22 and the delegation of legidlative power from the
Page 161 Page 163
1 that he was opining on good zoning practice with | 1 general assembly. Itis, of course, well-
2 respect to those two counts was either not 2 established that in the case of the
3 helpful to the court or was essentially alegal 3 administrative delegation of power that look --
4 conclusion or not helpful to the court because 4 that agencies have a prerogative to interpret
5 the issues were legal in nature. 5 their own statutes and weight is given to that
6 That was my understanding of the court's 6 determination.
7 ruling. Yet, Mr. Brosnan would propose to do the| 7 That is different, however -- and it's
8 same thing, and the board has designated 8 also the case in the Trustees of Christ and St.
9 Mr. Brosnan to talk about good zoning practice 9 Luke's Episcopa Church case that we have cited
10 and policies and compliance with those practices |10 that we have here aswell, and I'm providing
11 and policies, and he would testify in his report 11 copiesto counsel. That caseis 273 Va. 375,
12 that good zoning practice does not -- good zoning |12 382, 2007.
13 practices do not require distinguishing between |13 It is also true that when alocality
14 initiating resolution in an advertisement and, B, |14 interprets its own zoning ordinance that a
15 the resolution to advertise unambiguously 15 consistent interpretation of that zoning
16 initiated the EHO amendment, and C, the 16 ordinance is entitled to some weight. But that's
17 advertising resolution unambiguously signified |17 not what we're talking about here. What we're
18 the board's intent to modify, and the board's 18 talking about here is the delegation of
19 practice of initiating amendments by advertising |19 legidative power from the general assembly to
20 resolution is good zoning practice and that the 20 Arlington County to initiate zoning ordinances.
21 policy alternatives provided in the advertising 21 We're not talking about compliance with an
22 22

of the EHO amendment were consistent with past
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1 Under the case of Helmick versus Town of 1 was the chief planner for Arlington County for
2 Warrenton, when the general assembly delegates 2 more than twenty years. He has extensive
3 power to amunicipality for zoning, it's 3 experience observing the very thing that is
4 delegating legidlative, not administrative or 4 challenged by plaintiffsin this case, and it is
5 enforcement power, and so therefore-- andweare | 5 relevant to the court'sinquiry how Arlington has
6 also dealing also, Y our Honor, with the Dillon 6 done -- taken the steps that it has taken to get
7 Rule, and the Dillon Ruleisarule that says, as 7 where we are today over and over and over again
8 the court knows, that if alocality has a power, 8 in the past, and it should be of interest to the
9 it hasto be either directly granted or 9 court to hear that testimony from Mr. Brosnan,
10 necessarily implied, and so Arlington County does |10 who has extensive experience, not only seeing
1 not have the power to fashion its own means of 11 this process through many, many times, but also
12 complying with the state's statute, and the fact 12 guiding that process and handling the -- these
13 that Arlington County has done it a certain way 13 issues and seeing these issues through the way
14 for many years or Fairfax County has doneit a 14 that the county witnesses who are currently with
15 certain way for many years does not establish it 15 the county and will testify are going to -- are
16 asa-- isnot entitled to any weight, because 16 going to testify in the coming days at trial.
17 the only thing that matters is whether there has 17 And as you know, Y our Honor, the
18 been compliance with the state statute. And so, 18 plaintiffs' claims are not limited to the
19 therefore, it is not relevant to the issue before 19 interpretation or whether an initiating
20 the court as to whether Arlington County has 20 resolution was legally valid or whether the
21 applied this practice many times before. 21 options were permitted under statute. Itis
22 It's also not true that there's a 22 whether the actions taken were reasonable. And
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1 distinction, as the defendants raise, between 1 what is critical about Mr. Brosnan's testimony
2 Mr. Mohn's testimony about good zoning practice 2 and his report isthat he is saying that
3 and Mr. Brosnan'stestimony. It istrue at the 3 Arlington, which is a steward of zoning practice
4 very end Mr. Mohn references a code section, but 4 in the Commonwealth and is frequently looked up
5 the lion's share, the gravamen if you will, of 5 to by other jurisdictions in the Commonwealth,
6 his opinion had to do with good zoning practice. 6 has always operated thisway. And based on that,
7 So our motion isreally what's good for 7 his understanding as a professional planner of
8 the goose is good for the gander. If Mr. Mohn 8 good zoning practice is couched in his experience
9 cannot testify as to theinitiating the 9 with Arlington. And soit's very valuable to
10 resolution and the Count 2, whether the ad 10 hear that from Mr. Brosnan, and his opinions --
1 complied with the state code, nor should 11 you know, | will concede that perhaps there are
12 Mr. Brosnan be able to do so. 12 some gray area, and | think we've pointed that
13 And, again, the consistency of past 13 out in our brief to the court. We've noted that
14 practice is not relevant under the Dillon Rule or 14 where he touches on, for example, 2286, that that
15 on the basic principles of the delegation of 15 might wade into legal waters, and that's fine if
16 legidlative as opposed to administrative power, 16 Mr. Brosnan doesn't testify to that. | think
17 and, therefore, we'd ask that Mr. Brosnan also be 17 that his opinions still carry weight.
18 limited from expressing opinions about Counts 1 18 | also want to distinguish this -- |
19 and 2. 19 understand counsel's point that -- you know, that
20 THE COURT: Thank you. 20 interpretation of administrative by an agency
21 MR. STARKS: Your Honor, Mr. Brosnan has |21 administering a statute may be distinguishable,
22 been -- well, heisretired. But before that he 22 you know, when you pull back in the 30,000 foot
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1 view from alocality applying a statute enacted 1 mainly 2204, with respect to the advertisement,
2 by the general assembly, but | believe that 2 and 2286, Subsection 7, with respect to the
3 Justice Holmes' statement in the Eisner case 3 initiation.
4 cited on Page 5 of our brief just stands for the 4 THE COURT: Count 1 and 2, I'm not talking
5 general principle that past practice is dways 5 about that right now. I'm talking about,
6 relevant to interpretation of a statute when the 6 Couldn't his testimony and even your witness's
7 statute is ambiguous. 7 testimony be helpful in the court making a
8 Clearly, there's some ambiguity here 8 decision under Count 3, which iswhether the
9 because we're in court fighting over it, and as 9 board acted reasonably? Y ou don't have to answer
10 Justice Holmes succinctly stated, A page of 10 that. That'swhat I'm thinking.
11 history isworth avolume of logic, so to the 11 MR. HAMPSHIRE: Wédll, if it's limited to
12 extent that Mr. Brosnan testifies that Arlington 12 Count 3 and to the application of the 2284,
13 has enacted many zoning ordinances and other -- 13 that's not our issue. Our issueis with respect
14 taken other zoning initiatives in the manner in 14 to Counts 1 and 2.
15 which it has done here today should be considered |15 THE COURT: | see.
16 by the court and will be testified to in a matter 16 MR. HAMPSHIRE: And becauseif Mr. Mohn
17 that's not alegal conclusion but just an opinion 17 can't testify asto Counts 1 and 2 and whether --
18 based on his practice in the field as the planner 18 whether -- that that was proper, then nor should
19 for Arlington for many, many years. 19 Mr. Brosnan be able to.
20 So for that reason we ask that the opinion 20 THE COURT: But you also are arguing that
21 not be excluded and that Mr. Brosnan be able to 21 | shouldn't consider past practices at all.
22 testify in this case. 22 MR. HAMPSHIRE: Wédll, | think you can
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1 THE COURT: Thank you. 1 consider past practice with respect to 22 -- with
2 MR. HAMPSHIRE: Y our Honor, again, the | 2 the 2284, Count 3.
3 statement from the Nielsen case relates to the 3 THE COURT: Oh, okay.
4 delegation of administrative power by congressto| 4 MR. HAMPSHIRE: | think so. | mean,
5 an agency to interpret -- to enforce and 5 because that's -- that is a -- sort of a
6 interpret the laws of congress. 6 legislative sort of decision. Let me correct
7 THE COURT: Weéll, if they'vebeen doing it | 7 that. | think with respect to 2283, that isaso
8 thisway for decades, isn't that a factor the 8 astatutory provision that is dictated by the
9 court could consider as to whether they 9 general assembly, so | need to correct what |
10 reasonably considered all of the factorsin Count |10 just said. | do think that that statute though
11 3? That'sthe point that they're trying to make 11 is the subject of expert testimony. Mr. Mohn
12 | think isthat if they've done it thisway, they 121 will betestifying about that statute, about
13 have a vibrant community that's doing well, isn't |13 whether there was reasonabl e consideration and
14 it reasonable -- isn't that one of the things the 14 what reasonable consideration means. But our
15 court should consider as to whether the board 15 motion goes to Counts 1 and 2 because that's what
16 acted reasonably in responseto your alegation |16  the court has excluded from Mr. Mohn.
17 in Count 3 that they did not act reasonably? 17 THE COURT: All right. Any response from
18 MR. HAMPSHIRE: No, sir. | respectfully |18 the county?
19 disagree with that. Count 3 hasto do with a 19 MR. STARKS: Just very briefly, Your
20 separate statute, 2284 and 2283, as to whether or |20 Honor. | would add to that, So Count 3 does
21 not there was reasonabl e consideration under 21 address 2284, those statutory factors, but Count
22 22

that. We're dealing with a separate statute,
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1 capricious, and | think that that ought to come 1 to talk to your expert in light of the court's
2 within that umbrella of this -- the consideration 2 ruling?
3 that was done of years and years of past 3 MR. HAMPSHIRE: Yes, sir. You read my
4 practice. Whether it was arbitrary or not or 4 mind. We would like that. Thank you.
5 capricious or not, | think it probably bears on 5 THE COURT: Right. We'll take afifteen
6 that aswell. 6 or twenty-minute recess at thistime.
7 THE COURT: I'm going to make avery 7 (Thetrial recessed at 2:26 p.m. At 2:44
8 narrow ruling for both of these experts. They 8 p.m. the trial continued as follows:)
9 cannot testify that -- any testimony that 9 THE COURT: Are we able to have another
10 involves interpreting a statute or a case -- case 10 witness at this time, counsel ?
11 law will be considered a conclusion of law 99 11 MR. HAMPSHIRE: Yes, sir. We have one
12 percent of thetime, and | cannot allow that 12 housekeeping matter to mention. Mr. Sullivan and
13 testimony. If they wish to testify other than 13 | have ajoint -- and counsel have ajoint
14 that type of testimony to any count in the 14 stipulation of uncontested facts that we've
15 complaint, | will -- the testimony will be 15 agreed to here.
16 received by the court. 16 THE COURT: Isitinwriting?
17 Now, the court reserves the right to say, 17 MR. HAMPSHIRE: Yes, sir.
18 Yes, | receive that testimony but it's really not 18 MR. SULLIVAN: It hasbeen just filed, but
19 relevant to my determination. That's my 19 we have a copy for Y our Honor.
20 prerogative, but I'm going to give both experts 20 THE COURT: Thank you. You may bring it
21 wide latitude to tell me what they fedl is 21 forward.
22 important with the caveat that they can't givean |22 MR. HAMPSHIRE: Thank you.
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1 expert opinion, for instance, that the board 1 THE COURT: Thejoint stipulation of
2 fully complied with the Code of Virginiaasto 2 uncontested facts appears to have been signed by
3 Count 1 or fully complied with the Code of 3 counsel for al parties, is accepted by the
4 Virginiaasto Count 2 or any other count. That 4 court, and will be considered by the court.
5 obviously would be a conclusion of law, and 5 Are we ready for our next witness?
6 experts are not allowed to opine in that fashion. 6 MR. HAMPSHIRE: Yes, sir. Wecall Chris
7 So rather than talking about what count is 7 Mohn.
8 excluded or what opinion is excluded, theruling | 8 THE COURT: Thank you.
9 is going to be that they cannot give aconclusion | 9 (Mr. Mohn was sworn.)
10 of law and anytime they start giving an opinion |10
11 as to whether the county complied or did not e 000-----
12 comply with the statute or whether they start 12
13 interpreting case law, then they're enteringinto |13 CHRISTOPHER MICHAEL MOHN,
14 that realm and | would expect there would be an |14 | called as an expert witness on behalf of the
15 objection from the other side and the court will |15 |plaintiffs, having been first duly sworn, was examined
16 be sustaining that objection, so | know the 16 | and testified as follows:
17 skilled counsel that we have before me today will |17
18 tailor your questions to try and avoid that, and 18 DIRECT EXAMINATION
19 | think I'm going to leaveit at that. | don't 19
20 want to overly restrict the experts. | want them |20|BY MR. HAMPSHIRE:
21 to be able to fully opine on appropriate matters. |21 Q Hello, Mr. Mohn. Will you state your name
22 Would counsel like a short recessin order 22

for the record, please.
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1 A Yes. My nameis Christopher Michael Mohn. 1| exceptions, specia use permits, proffer amendments
2 Q Andwhere are you currently employed? 2 for zoning conformance. And, also, | was responsible
3 A Employed with Greenway Engineering, 3|for managing the county zoning ordinance amendment
4 |Incorporated, as the vice president and director of 4 |work program, and that involved both working with the
5 [ planning. 5| county attorney, the county administration, and the
6 Q Andwill you give the court a brief 6 |board of supervisors and its appointed -- its
7 | description of your educational background? 7| appointed committees to establish the annual work
8 A Yes. My educational background, | have a 8| program for zoning ordinance amendments and then to
9| Bachelor of Sciencein Urban Studies from Virginia 9| oversee the implementation and execution of that work

10 | Commonwealth University, | have a graduate certificate 10| program with actual development and processing of
11|in public management from Shenandoah University, and a |11 |zoning ordinance amendments.
12 | master's degree in organizational leadership from 12 Q Andwhat were the genera stepsin a
13 | Southern New Hampshire University. 13| zoning ordinance amendment on the zoning review
14 Q Andwhat isyour work history? 14| process in Loudoun County?
15 A I'vebeen engaged in land use planning and 15 A Waell, as| mentioned, the first step in
16 | zoning practice for the past twenty-nine years. That 16| Loudoun County was to get a topic essentially included
17| started with zoning enforcement work with Fairfax 17| 0on the board's annual work program so that staff and
18| County and then proceeded into positions as a staff 18| others were assured that it was a priority item or an
19 | planner in Loudoun County and in Frederick County, 19item of concern that was shared by the board of
20 |Virginia, and culminated that stretch with being 20 | supervisors. From there, we would put work programs
21 | deputy planning director in Frederick County, 21|together, initiate initial discussions with
22 |Virginia. That wasin about a nine-year stretch 22| stakeholders and with the county's -- the board's
Page 177 Page 179
1|there. 1| appointed zoning ordinance committee or zoning
2 Then | proceeded into the private sector 2| ordinance action group, which was its name when | was
3 |and have worked both as a consultant, aland use 3 |there, and then it would proceed after we received
4 | development consultant, with Patton Harris Rust and 4|input to assembling an initial draft, which would then
5| Bowman Consulting as the director of planning and then 5|kind of set the framework for moving forward with an
6 | returned to the public sector for five years as deputy 6 |initiating resolution for the board of supervisorsto
7 [planning director -- or excuse me -- deputy zoning 7| adopt, at which point then we continued our work with
8 | administrator in Loudoun County, which was the most 8 |the zoning ordinance committee, the planning
9 |recent time that | spent in the public sector was from 9| commission, and the board of supervisors through
102016 to 2021, and so I've been in my current position 10| adoption.
11|since 2021. 11 Q AndI think you've stated you've been
12 Q Okay. With respect to your duties at 12| twenty-nine yearsin planning; is that right?
13 | Loudoun County as a deputy zoning administrator, would |13 A That'scorrect.
14 |you provide the court with alittle bit more detail 14 Q Didyou also serve as a Frederick County
15| about what your duties were there? 15| planning commissioner?
16 A Absolutely. | wasresponsible -- | was 16 A I did. | wasaplanning commissioner,
17| one of two deputy zoning administrators. My 17 | appointed member of the planning commission for
18 | responsibilities were with regard to administering the 18| sixteen years.
19| |egislative composition or component of the zoning 19 Q Andwhat kind of things did you do asa
20 | administration division's activities, so that involved 20| planning commissioner?
21 | overseeing ateam of planners that reviewed all 21 A Aswith most planning commissions, we, you
22 22

legislative applications. Rezoning, special
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1 | recommendations to the board of supervisors on all 1 in Loudoun County in the zoning ordinance
2 | types of land use applications, whether they be 2 amendment process.
3| rezonings, conditional use permits, waivers that might 3 MR. SULLIVAN: Y our Honor, for the record,
4| come through, as well as comprehensive plan 4 we reiterate our objection made in the motion in
5 | components, comprehensive plan amendments, zoning 5 limine asto the lack of qualification in terms
6 | ordinance amendments, the -- kind of the gamut of 6 of scope and diversity of experience to be
7 |items that would come through the planning department 7 qualified to offer expert opinions on good zoning
8 |and on its way to the board and would come to the 8 practice from experiences outside of the very
9 | planning commission. 9 narrow set of jurisdictions he'sworked in. We
10 Additionally while | wasin that role, | 10 make that objection to his qualification as an
11| chaired the commission's comprehensive plans and 1 expert witness.
12| programs committee and during that time was involved 12 THE COURT: All right. That objectionis
13| with the five-year updates to the comprehensive plan 13 overruled. Hewill be qualified asan expert in
14| aswell as some small area planning efforts. 14 the areas counsel enumerated.
15 Q And could you tell the court alittle 15
16 | bit -- you mentioned both Patton Harris Rust and 16| BY MR. HAMPSHIRE:
17 | Bowman Consulting and now with Greenway Engineering. |17 Q And, Mr. Mohn, can you say right now that
18| What was the nature of your duties in the private 18 |you will be offering your opinions to a reasonable
19 | sector? 19| degree of professional certainty? The opinions that
20 A Primarily it's providing, you know, land 20 |you're going to give today?
21 | use consulting and advisory servicesto clients. Each 21 A Yessir.
22| of those firmsis first and foremost aland 22 Q Andwejust have an agreement that's --
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1 |development engineering firm, and so as aland use 1 |when you're giving an opinion, it'sgoing to beto a
2| planner, as adirector of planning in that context, | 2 | reasonable degree of professional certainty?
3 | provide entitlement support to clientsin terms of 3 A Yes,sir.
4| securing the necessary approvals from jurisdictions to 4 Q Allright. What was your assignment in
5 | proceed with their site plans and development plans 5|this case?
6 |and permitting, you know, as well as when there are 6 A | wasasked to evauate four items, the
7| policy or regulatory issues that emerge, working with 7 [first being to review whether Arlington County
8 |our clients, their other consultants, and the 8 | followed good zoning practice by effectively adopting
9 |jurisdictions that the project is within to find 9 |an initiating resolution at the end stage of the
10| solutions, whether those might include ordinance 10| zoning ordinance amendment process for EHO ordinance
11| amendments themselves, policy amendments that have |11 |asopposed to earlier stages or beginning.
12| comeinto play, and things of that nature. 12 Secondly, | was asked whether or not -- to
13 Q Allright. And, Mr. Mohn, have you ever 13| evaluate whether or not Arlington County followed good
14| qualified as an expert in any court? 14| zoning practice by moving forward to public hearings
15 A Yes | have. 15| with an advertised ordinance that included numerous
16 Q  What court was that? 16 | options as opposed to, you know, asingle set or a
17 A Loudoun County Circuit Court. 17 | coherent set of recommended standards.
18 MR. HAMPSHIRE: Y our Honor, I'd like to 18 | was also asked to evaluate the extent to
19 offer Mr. Mohn as an expert in zoning -- in the 19| which the county conducted sufficient studies to
20 field of planning and zoning and especialy with 20 | support the conclusions of the EHO amendments relative
21 respect to the administration of zoning ordinance 21 |to impacts to existing infrastructure, community
22 22 |infrastructure such as roads, water and sewer
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1 |facilities, and similar community facilities. 1|document?
2 And findly in the context of that 2 A Yes. Theseare--
3 | evaluation, whether the county followed good zoning 3 THE COURT: | appear to be missing Book 2.
4| practice in adopting an ordinance that established EHO 4 I will look again. | have 3. Thank you.
5| development as a by-right use as opposed to a special 5
6 | use or a special exception use. 6/BY MR. HAMPSHIRE:
7 Q And how did you go about your work in the 7 Q Allright. So Tab 84, what do you
8 |case? What did you do? 8 [recognize that to be?
9 A Fundamentally, | reviewed everything that 9 A | recognize thisto be the meeting minutes
10 |the county had posted publicly. That would have been 10| from the county board's public hearings for the EHO

11 |very much the same information that members of the 11|amendments.
12| public would have been able to access and review as a 12 Q Allright. Anddid you review those?
13| part of the Missing Middle Housing study. That 13 A Yes
14 included specifically the staff reports and minutes of 14 Q Allright. Andif you pick up Notebook 3.
15| the meetings for the resolution of intent, the 15| And I'm going to ask you to look at Tabs 85 and 86.
16 | resolution to advertise, as well as the actual 16 | Same question. Do you recognize those documents?
17| adoption of the EHO ordinance, as well as reviewing 17 A | do. They'reaso the meeting minutes
18 | Powerpoint presentations that staff prepared and put 18|for the carryover dates of the board public hearing.
19 |forward at each stage, you know, of the process. 19 Q Allright. Andthat'son March 21st and
20 The Missing Middle Housing study had three 20 |then 86 is March 22nd, correct?
21 | phases, and the first being community engagement, the 21 A That'scorrect.
22 | second, you know, being development of the recommended |22 Q  Andwith respect to 86, what do you
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1 |framework for advancing housing opportunities, and the | 1 |understand that to be?
2 |third being the implementation phase. And at each 2 A With the meeting minutes, | mean, this was
3 |step of the process, staff put together Powerpoint 3 |the date of adoption, and it incorporated the adopted
4 | presentations and other materials to identify what it 4 |language.
5 |was that they had concluded from those stages, both 5 Q Allright. Andthen | would ask you to
6 |for the public as well as for the planning commission 6 |turn to Exhibit 88.
7|and county board. 7 And, Y our Honor, these are al in evidence
8 | dso reviewed the FAQs that staff had 8 | pursuant to our admission up front. They're part of
9| put forward as a part of the process, as well as the 9|the admitted list.
10| consultant study or consultant analysis on Missing 10 THE COURT: Thank you.
11| Middle Housing alternatives, which was prepared by 11
12| PES. 12|BY MR. HAMPSHIRE:
13 Q And, Mr. Mohn, you have some notebooksin |13 Q Do you recognize that document?
141 front of you there, and I'm going to ask you to turn 14 A ldo.
15| to the notebook which -- Notebooks 2 and 3, if you 15 Q Andwhat isthat?
16 | have themin front of you. Soif you'd start with 16 A Thisisthe adopted text for the Expanded
17| Number 2. 17| Housing Option development, Missing Middle Housing
18 A Yep. That'salot of notebooks. 18| study ordinance amendment.
19 Q AndI'dask you to turn to the very last 19 Q Anddidyou review that?
20 |tab in that notebook. And tell me when you're there. 20 A 1did, yes.
21 A I'mthere. 21 Q Allright. And asking you to turn back to
22 22

Q Allright. Do you recognize that
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1|that document. 1|did find that, you know, the drafting of ordinance
2 A Yes, | do. It'sthe county board item for 2 [language essentially began in the summer of 2022, and
3 |the request to advertise the public hearings for the 3 |to some degree, | think there had been work done
4| EHO amendments. 4|leading up to that timeframe, which would be, you
5 Q Allright. And, Mr. Mohn, | ask you to 5| know, anormal part of the process for the phases of
6 |turn to -- and I'm going to have to refer to this by 6 | the study in the way they were outlined by the staff,
7| the Bates stamp number at the bottom. It'sagood way | 7|but then the actual resolution itself essentially was
8 |into the document, but you're looking for Bates Stamp 8| on the eve of adoption. To kind of put it into
9103886. 9 | context, it was the end of the process of the
10 A  Okay. Yes. 10 | ordinance, end of the process rather than, you know,
1 Q Do you recognize that document? 11|an earlier phase or an initiating step or stage of the
12 A |do. 12 | process.
13 Q Andwhat isthat? 13 There are examplesin other Northern
14 A  Thisisthe-- what appears to be the 14|Virginiajurisdictions that from my research and from
15 actual resolution authorizing advertisement of the 15| my experience do a better job of establishing, you
16 |amendments. 16 | know, the initiating resolution earlier in the public
17 Q Allright. And now I'll ask you to turn 17| process or the review process for ordinance amendment.
18 |to Tab Number 77 -- Y our Honor, thisisalsoin 18 | Notably, you know, Loudoun County where | worked and
19| evidence -- and ask you if you recognize that. Did 19 | managed that process, but also Prince William County
20|you review thisaswell? 20| and Fauquier County are two other jurisdictions that
21 A Yes. 21 |have avery clear initiating resolution that is
22 Q Andwhat do you understand this to be? 22| earlier in the process, it signals an earlier stepin
Page 189 Page 191
1 A Thiswasthe certification of the board's 1|the process to communicate to the community
2 | meeting on January 25th regarding the initiating or 2 | effectively that an ordinance amendment is forthcoming
3 | the authorization to advertise. 3 |and that to some degree it's still under development,
4 Q Allright. And soyou reviewed all these 4 |that there's still an opportunity for the community
5 | materialsin addition to the materials you mentioned a 5|and the public to participate in that process.
6 |little while ago, correct? 6 Q Anddidyouformanopiniontoa
7 A That's correct. 7 | reasonable degree of professional certainty whether
8 Q Allright. Now, taking your first 8| Arlington County's process of passing aresolution at
9 |assignment, which was, as | understood you to testify, 9 |the end of the process as the ordinance is going to
10 | whether Arlington County applied good zoning practice 10| advertise them is or is not a good zoning practice?
11|in passing aresolution -- an initiating resol ution 1 A From my experience, it's not a best
12 | end of the process rather than the beginning. How did 12| practice in zoning administration.
13 |you go about your work and what were your conclusions? |13 Q Andwhy isthat?
14 A Certainly. | clearly investigated these 14 A Again, because theinitiating resolution,
15| particular documents, looking back at the project 15 |the initiating step does provide a discreet signal to
16 | history, in particular at the staff reports that had 16 | the community that the ordinance amendment is
17| been prepared, as well as the authorization to 17| officially underway to the extent that there may have
18 | advertise the resolution that was adopted. 18 | been preliminary work, preliminary discussions that
19 | tried to identify the -- you know, be 19 may or may not have resulted in an amendment. The
20 | clear on timeframes relative to the other work and the 20 |initiating resolution clearly indicates that, yes, the
21 | process of the overall Missing Middle Housing study 21| board intends to move forward and actually adopt the
22 22

and the Phase 3 exercise, and in doing so, you know,

amendment that's been underway.
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1 Theinitiating resolution also serves the 1 Q Why isit dsoimportant to have
2|role of providing guardrails for staff and 2|guardrails?
3 |stakeholders that essentialy targets the areas of the 3 A wdl, I think it'sfor everybody's -- it's
4| ordinance that are under review that are being amended | 4|in everybody's best interest that's involved in the
5|so that whileit doesn't, you know, preclude the 5 |process. For stakeholders, for the decision-makers,
6 | process from going in different directions, normally 6 |for staff. | can speak from personal experience that,
7if it did after theinitiating resolution, if it went 7|you know, the initiating resolution was often, you
8 |outside of that resolution, it would go back for an 8 |know, the way to, for lack of abetter phrase, herd
9 |updated resolution. | know that's a part of the 9 |the cats in the stakeholder process because it gave

10| processin Loudoun. So | fed that that has been a 10| them something specific to focus on as opposed to
11| best practice. It clearly indicates the stakeholders, 11|trying to introduce in many cases, you know,
12| how the processis unfolding, and it does establish a 12| potentially petty issues that are only tangentially
13| set of shared expectations for the community. 13|related to the core ordinance topic. So those
14 Q Andwhy, if at all, in your opinion does 14| guardrails, again, they're not absolute in the sense
15 | the resolution at the end of the process not do that? 15| that they -- there can't be change through the
16 A | think to some degree, again, that's the 16| process, but they are helpful in guiding that process.
17 |end of the process. The work has been done. The 17 Q  And with respect to your second
18| engagement has been done to the extent that those who |18 |assignment, which as | understand from your earlier
19| haven't been in the mix, haven't been at the table, 19| testimony to be to determine whether the advertisement
20 |thisisessentially, you know, an indicator that -- 20|in this particular case that you reviewed pursuant to
21| not that it's completely too late to be involved, but 21 |your other testimony complied with good zoning
22| the substantive work has been completed, and so it's 22| practice given the nature of what was advertised.
Page 193 Page 195

1|not an ideal tool for informing the community, you 1|First of all, can -- based upon your review, can you

2| know, that that process has formally begun. 2|tell the court what you discovered in terms of what

3 Q Doesit matter in your opinion, Mr. Mohn, 3 |was advertised?

4 |that the ordinance at the end of the process might 4 A Wéll, the advertisement that -- the

5| provide more specificity that one could provide at the 5 |version of the ordinance that was available at the

6 | beginning of the process as to your opinions? 6 [time of advertisement still consisted of a number of

7 A | think that's to be expected becauseiit's 7 | options that were proposed for consideration by both

8 |at the end of the process. Y ou know, an ordinanceis 8 | the planning commission and the county board. Soin

9|going to be fairly well-devel oped at the time you're 9 | many respects, there were undefined elements of the
10| ready to advertise for public hearing. | mean, it's 10| ordinance at the time that it went to advertisement.
11|typically in a state where it's ready to be adopted 11| Those -- the fact that they were options was not
12| and it's been recommended by, you know, the staff. 12| something that was highlighted clearly in the
13|It'sin aform that is ready to move forward and to be 13| amendment itself, so it was something that could cause
14 adopted as part of the code. Y ou know, so it would be |14 |confusion and lacked a degree of transparency. You
15 | expected at the time of advertisement you would have a |15 [know, so in effect it was really more of a framework
16 | detailed ordinance in place, whereas at initiating 16 | of an ordinance as opposed to arecommendation. |
17| resolution, it's going to be broader in many cases. 17| think notably from my review of the Arlington County
18| And, again, it'sintended to be broad enough so that 18| processisthat it differed from the typical Arlington
19| there can be work within the process to address 19 | County zoning ordinance amendment process in the sense
20| concerns, to address input as it's being developed but 20 | that the county manager typically provided a
21| specific enough that, again, it provides those 21 | recommendeation, there was recommended text. Andin
22 22 | many cases with the options there was not a county

guardrails for what the focus is of the amendment.
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1| manager recommendation, which | think reflected the 1]assignment? How did you go about your work on that
2 |fact that, you know, there was still significant work 2 | assignment?
3|to be done. 3 A Again, it was very similar to the other
4 Q Areyou taking about at the time of the 4 | steps in the process of reviewing the public
5 | advertisement there was no recommendation? 5 |information that had been published by county staff as
6 A  Correct. 6 |apart of the entire Missing Middle Housing study to
7 Q Andyousaidasecond ago it wasn't clear 7 |try to ascertain the level of analysis, the steps of
8|in the amendment. Did you mean the advertisement? 8 |the analysis that had been performed, what that
9 A | apologize. Yes. The advertisement. 9| applied to, and whether or not infrastructure impacts
10 Q Allright. Andwhy, if at al, inyour 10| were addressed as a part of that analysis.
11|opinion isit important to have a recommended 11 Q Okay. And didyou review the materials
12| ordinance in the advertisement as a matter of good 12 that you previously mentioned and that we went through
13| zoning practice? 13| alittle while ago in that process?
14 A Waell, asamatter of good zoning practice, 14 A Yes. Inparticular in looking at some of
15|it'saclearer expression to the community of what it 15 | these items, the published materials at the conclusion
16 |isthat the planning commission, and more 16 | of Phase 2, which was the process of formulating
17 significantly the county board, will be considering 17 the -- the recommended framework for moving forward
18| and that it is a recommendation based on the preceding |18 |with the Missing Middle exercise, which also
19| processes that the staff has agreed is an appropriate 19|incorporated the findings of the Phase 2 process,
20 | recommendation to move forward for ultimate adoption. |20 [which was intended to evaluate the opportunities that
21 Again, it doesn't preclude the 21| wereidentified during Phase 1 during that community
22 |introduction of options or of different approachesin 22| engagement phase.
Page 197 Page 199
1 |the context of the public hearing process, but 1 Q I'mgoing to ask you to turn to another
2| generally good zoning practice suggests that you're 2| exhibit. It's Number 173, and it'sin Book Number 5
3| moving forward with something that is a clear 3|0of 9. Do you have 5 of 9 up there? You do? Okay.
4 | recommendation from the staff. 4| And do you recognize this document?
5 Q  And so based upon your review, Mr. Mohn, 5 A Yes | do.
6 | did you reach a conclusion or an opinion to a 6 MR. HAMPSHIRE: Y our Honor, do you have 5
7 | reasonable degree of professional certainty asto 7 of 9?7 | want to make sure.
8| whether or not the advertisement in this particular 8 THE COURT: | do.
9 | case complied with good zoning practice? 9 MR. HAMPSHIRE: Okay. Sowe're-- and
10 A From my experience and opinion, no, it did 10 just to make sure, thisisalso in evidence, Y our
11 | not. 11 Honor.
12 Q Andisthat for the reasons you just 12 THE COURT: What's the number again,
13 | stated? 13 please?
14 A Yes, sir. 14 MR. HAMPSHIRE: 173.
15 Q  With respect to your third assignment, 15
16 |which | understand to be to determine whether 16|BY MR. HAMPSHIRE:
17| Arlington County applied good zoning practicein 17 Q And you remember looking at this document
18| giving reasonable consideration for the impact of the 18 | during the work when you came on this case?
19 | EHO amendments to ensure mitigation of publicimpacts. |19 A Yes
20| Isthat essentially correct? 20 Q  And what was important about this document
21 A That's correct. 21|toyou?
22 Q  What did you do with respect to that 22 A Thisdocument is the Phase 2 analysis and
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1 [rough framework Powerpoint presentation that was 1 {important for you to read it into the record. It'sup
2 | prepared by staff dated May 2nd, 2022. Thisdocument | 2 |at thetop. It says, Opportunities and impacts of
3 |was important because, as | understood it, this was, 3| draft framework growth management. And could you just
4|you know, an encapsulation of what the staff findings 4 |kind of read for the record the bullets there?
5 |were from the Phase 2 process, to include the extent 5 A Sure. The--just thefirst bullet?
6 |to which they evaluated impacts. 6 Q Yes
7 Q Okay. And directing your attention to 7 A Okay. Thefirst bullet states, Modest
8 | Page 23, which is Bates Stamp Number 05109. 8 | housing and population growth geographically dispersed
9 A Yes. 9 | can be accommodated with existing infrastructure.
10 Q Do you remember looking at that page? 10 Q  And then the next one under that?
11 A |do. 11 A Sure. It hasasub-bullet, which isanet
12 Q Why wasthat page important to you, if at 12 |increase in school enrollment estimated to be nine to
13|al? 13 | thirteen students per year.
14 A Waéll, thiswas certainly important because 14 Q Anddid you go looking for support for
15| this page of this presentation document speaks to the 15| those statements?
16 |impacts of the draft framework specifically. In 16 A 1did yes
17| particular, the first bullet of this page where it 17 Q Andwhat did you find, if anything?
18|indicates that, you know, it would beresulting in 18 A | wasnot ableto find anything that spoke
19 19 | specifically to community or neighborhood-level

20

modest housing and population growth that was
geographically dispersed, that it could be

infrastructure or the geographic dispersion of EHO

21| accommodated with existing infrastructure. 21| units, and | think it's notable that the EHO
22 Q What were your thoughts, if any, when you 22 | amendments that were adopted do not, in fact, require
Page 201 Page 203

1|looked at this page? 1| dispersion geographically and so to some extent can be
2 A Youknow, my initia reaction to thiswas, 2 | concentrated in neighborhoods or in asingle or a
3 |you know, curiosity in terms of what the conclusion 3 | couple neighborhoods potentially. But I did find that
4 |was derived from, what the analysis was that was 4 | the assessment of the population growth and the modest
5 | prepared to support this conclusion, becauseit'sa 5 | housing growth was derived from the consultant study
6 | significant statement in the context of an ordinance 6 |prepared by PES.
7|amendment that isincreasing residential density 7 MR. SULLIVAN: Your Honor, just I'm
8 |potentially in residential -- existing residential 8 getting alittle bit thrown from the opinion that
9| neighborhoods. So it was -- it was definitely an 9 | understand is being expressed here. | think

10 |interesting item to see. 10 some of histestimony is outside of the scope of

11 Q Andwhat, if anything, did you do after 11 his disclosed expert opinion. Hisopinion as

12| reviewing this page? 12 stated as Number 3, Arlington County did not

13 A Waéll, | kept going with a deeper dive of 13 apply good zoning practice by failing to complete

14]the documentsthat I, you know, had been able to 14 any substantive studies addressing the factors

15| ocate that the county had published relative to the 15 established under the zoning statutes, and I'm

16| Missing Middle Housing study to essentially look for |16 just not sure that this testimony is supportive

17 this exact conclusion, to get a better understanding 17 or part of that same expressed opinion that he

18| of where it came from, but then also to see how it was |18 has that no studies were actually conducted.

19| trandated or applied in the context of evaluating 19 MR. HAMPSHIRE: Y our Honor, that's

20 | existing community infrastructure at the neighborhood |20 precisely what he's speaking to. He's saying

21|level. 21 that he's looking for the studies that support

22 22

Q Andfor therecord, | think it would be

this statement in the Powerpoint.
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1 THE COURT: Objection overruled. 1 whether there was adequate studies, and adequate
2 2 studies -- he's going to explain why they're not
3|BY MR. HAMPSHIRE: 3 adequate because they were never disclosed to the
4 Q Mr. Mohn, would you turn back to Book 2 | 4 public.
5|and to Tab 82. 5 MR. SULLIVAN: And that's not an opinion
6 And, Your Honor, thisis also in evidence 6 that's stated in his report nor in his
7 aswdll. 7 designation. Hisopinion, Your Honor, is stated
8 Do you recognize this document? 8 that, Opinion 3 -- and thisison Page 3. | can
9 A |l do. Itisthe county board report for 9 hand up a copy to Y our Honor, which has been

10 |the board of public hearings on the adoption of the |10 marked as Defendants' 265. Thisisthe
11| Missing Middle or EHO amendments. 11 plaintiffs designation. If Your Honor turnsto
12 Q Okay. Andwhy, if a al, wasthis 12 Page 3, Number 3, it states, Arlington County did
13 |document important for you to review? 13 not apply good zoning practice by failing to
14 A Thiswassignificant because usually or 14 complete any studies addressing the factors
15]it's customary for the board report at the time of 15 established in Virginia Code 15.2-2284. He goes
16 | potential adoption of an ordinance amendment to 16 on to explain what he found were considered, but
17]incorporate, certainly by referenceif not with the 17 nowhere in this designation nor in hisreport is
18 | attachments of the report themselves, all of the 18 there any opinion stating that it is a good
19 | supporting information that support the adoptionor |19 zoning practice and necessary as part of a normal
20 |the board's moving forward with adoption of the 20 practice to attach all the studies and all the
21| amendment as proposed. Inthiscaseit also -- 21 dataand all the facts that were considered by
22 MR. SULLIVAN: Objection, Your Honor. |22 the staff in forming the staff report. That's
Page 205 Page 207
1 That is not an opinion that has been disclosed as 1 nowhere to be found in either his report or his
2 to that being a consistent practice of good 2 designation. Under John Crane, that's
3 zoning about displaying studies. They are 3 inadmissible expert opinion.
4 getting far outside of any of the opinions that 4 MR. HAMPSHIRE: Y our Honor, he
5 were actually disclosed that would be offered as 5 incorporated his expert report, and his expert
6 evidence from thiswitness. And | can hand up a 6 report -- it says that Arlington County did not
7 copy of the expert -- of the disclosureiif it 7 apply good zoning practice by failing to complete
8 would assist the court. 8 any substantive studies addressing the factorsin
9 MR. HAMPSHIRE: Y our Honor, | think he was 9 15.2-2284. And he goeson to --
10 explaining -- my question was why was the 10 THE COURT: Wéll, | understand that. And
11 document important for him to review. And this 11 your use of the word "any" can be liberally
12 isthe county board report. 12 construed. But counsel's objection is
13 MR. SULLIVAN: And my objection, Y our 13 appropriate. Hetestified that normally all of
14 Honor, isto him offering the testimony he just 14 the reports are put into this document, and that
15 did, which was to state that it was a normal 15 does not appear to be part of his opinion;
16 practice under good zoning and planning to 16 therefore, the objection is sustained as to that
17 include all the studies and all the data that 17 answer. You may proceed with your examination.
18 would be relied upon in the staff report. That 18 I'm not excluding his opinion. I'm just
19 isnowherein his reports nor in his designation. 19 saying that that answer isinadmissible.
20 It's not an opinion that should be admissiblein 20 MR. HAMPSHIRE: All right, sir.
21 this case. 21
22 22

MR. HAMPSHIRE: Wéll, his report goesto
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11BY MR. HAMPSHIRE: 1 A My belief isabsolutely. Arlington County
2| Q Mr.Mohn, I direct your attention to Page 2| has the capacity to do such analysis.
3|6 of this document and ask you to read the top -- the 3 MR. SULLIVAN: I'djust object. Thisis
4 |first sentence at the top of the page. 4 yet another opinion that's not part of his
5/ A It states, Staff has considered the 5 designation nor his disclosure as to what
6 | potential impact of this growth on existing and 6 Arlington County could have done in terms of its
7 | planned infrastructure and is confident that the 7 aternative studies. His opinion that he stated
8 | capacity of systems, such as transportation, water, 8 was that he -- is that no studies were conducted.
9| and sewer is adequate to accommodate modest 9 MR. HAMPSHIRE: And hisopinionisalso
10 {incremental growth in these areas. 10 that no studies were conducted at the
11 Q Allright. Anddidyou see-- did you 1 neighborhood level in dealing with locational
12| determine whether there were any studies that you 12 impacts, and so the question follows, Is that
13 |found to support that statement? 13 something that can be done?
14 A From acountywide perspective, | believe 14 THE COURT: The objection is sustained as
15| the steff did outlinein their staff report county- 15 to any expert opinion as to whether Arlington
16 | wide impacts and countywide capacities. | think they 16 County could conduct studies.
17 | allude to traffic conditions on existing corridors. 17
18| They certainly look at, in essence, the big picture 18|BY MR. HAMPSHIRE:
19 | perspective of community impact. What is missing from |19 Q Butitisyour opinion, Mr. Mohn, that
20 | this proposal is analysis of impacts at the 20

those studies, locational impact studies, were

21| neighborhood level, which is ultimately where the EHO 21| necessary, correct?
22| development would occur. That's the threshold level 22 A Yes.
Page 209 Page 211
1| of where impact mitigation would be a concern and a 1 Q Anddid you see anywhere that any such
2| legitimate concern. 2 | studies have been done?
3 Q Whyisthat? 3| A Notinmy review of therecord. Therewas
4 A Ultimately, because not every neighborhood 4 |no indication that any neighborhood scale,
5|is created equally in terms of age, the age of 5 | neighborhood-level locational analysis was completed.
6 |infrastructure, especialy in acommunity such as 6 Q Allright. I'mgoingto-- | think you
7| Arlington, which has, you know, a more extensive 7 |mentioned that in the course of your review, you
8 |development cycle and is further along in its growth 8 | evaluated or you looked at the PES report, correct?
9|and development. There are the possibilities of pinch 9 A Correct.
10| points in neighborhoods serving infrastructure that 10 Q What did you understand that to be?
11| wouldn't necessarily pose a problem at the county 11 A That report was a-- it was both PES and,
12||evel, but at the neighborhood level, you know, an 1211 think, with Hill Studio an evaluation of the various
13|inadequate pipe size, an over-capacity pump station, 13| EHO or Missing Middle housing aternatives, and the
141things of that nature could create a situation with 14| PES aspect dealt specifically with some of the
15 |the addition of additiona density through EHO, and so |15 |economic considerations for EHO development and the
16 |analysis of the conditions at the neighborhood level 16 |likelihood of success of the EHO devel opment ordinance
17isrelevant, and it'simportant when you consider that 17 |or that effort. And it also spoke to important
18| that is where the impacts would be manifested. 18| considerations, such as pace of development and the
19 Q  And based upon your experience, Mr. Mohn, |19 |importance of ultimately reducing the regulatory
20 20 | burden, frankly, on EHO devel opment moving forward in

21
22

do you have an opinion about whether or not such a
neighborhood level analysis would be feasible by a
county like Arlington? Could it be done?

terms of ensuring that it is a by-right process.
Q  And based upon your review of the PES
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1|report, did you determine whether it included any 1 A Again, it was delving into the analysis
2 | studies on impact on public infrastructure at all? 2 |that had been provided, notably the PES report, the
3 A Not frommy review. | did not see any 3 | published documents by county staff, and similar items
4 |reference to that type of analysis. 4 |that | reviewed as a part of that.
5 Q Allright. Couldyou turnto Book 3 of 9. 5 Q Andwhat, if anything, did you conclude?
6| And we're looking at Tab 97. Do you recognize the 6 A Based on the absence of neighborhood-level
7| document there, Tab 97? 7|analysis, it would have from a professional
8 A Ido. 8 | perspective been more appropriate to deal with
9 Q Andwhat isthat? 9| potential impacts and impact mitigation if EHO
10 A Thisisthe PES study, the cover sheet for 10| development had been enabled as a special exception
11|the PES study. 11)use. That conclusion isbasicaly, again, from the
12 MR. HAMPSHIRE: Now, Your Honor, thisis |12 |perspective of not every neighborhood is created
13 not in evidence yet, and this witness cannot 13|equal. Not every neighborhood is going to be able to
14 authenticateit, but | would like to ask him some 141 accommodate the impacts of EHO development in a
15 questions about it. 15 |similar fashion. Some neighborhoods may be very
16 So if counsel's agreeable, I'd like to 16 | well-equipped to handle such development whereas
17 move it into evidence. 17| others may not, and the only way to truly understand
18 MR. SULLIVAN: Werefinewithiit. 18|that in this absence of neighborhood-level analysis as
19 MR. HAMPSHIRE: Wearein agreement that |19 |apart of the adoption of the ordinance is through
20 it can be admitted. 20 || ocation-specific analysis as part of an EHO proposal.
21 THE COURT: Plaintiffs 97 shall be 21| So that isthe crux of my conclusion.
22 admitted into evidence. 22 Q Andif you'd turn back to Exhibit 82 in
Page 213 Page 215
1 (Marked in evidence by the court as 1|Book 2 of 9. And directing your attention to Page 9.
2 Plaintiffs' Exhibit Number 97.) 2 A Yes
3 3 Q Doyou recal reviewing this page where it
4/BY MR. HAMPSHIRE: 4| says, Zoning Mechanism: Expanded Housing Option,
5 Q Soif I understand your opinion with 5| Section 10.4?
6 | respect to your third assignment, Mr. Mohn, it was 6 A ldo.
7 |that Arlington County did not apply good zoning 7 Q Andwasthis particular provision
8 | practice with respect to having studies of public 8 |important to your work in your fourth assignment?
9 |infrastructure; isthat correct? 9 A It was, because thisisthe mechanism, the
10 A That'scorrect. 10| framework for implementing the EHO devel opment option
11 Q And becauseit did not investigate 11 | by locating the standards and creating the EHO as a
12| ocational impacts, correct? 12 | by-right use on lots less than one acre in sizein the
13 A That's correct, yes. 13|five R districts that were subject to the amendment,
14 Q  With respect to your fourth assignment, 14 which was R-5, R-6, R-8, R-10, and R-20. Y ou know,
15| can you repeat what that assignment was for the court? |15 |thisis the mechanism that establishesit asa
16 A Certainly. It wasin the context of the 16 | by-right use as opposed to one requiring specia use
17| analysis that was prepared to support the EHO 17| permit approval or special exception approval.
18| amendments, whether it was good zoning practice for 18 Q Directing your attention to the second
19 19 | paragraph, would you read that for the court starting

20
21
22

Arlington County to adopt EHO development as a by-
right devel opment option versus one that requires
special exception approval.

Q How did you go about your work on that?

with, Placing the regulations for?
A Sure. Placing the regulations for EHO
development in Article 10 rather than within the R
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1| digtrict regulationsin Article 5 allows the county to 1]an administrative process by preparing whatever
2 | set zoning standards for EHO that are tailored to 2 | documentation is needed simply to secure permitting
3| community priorities and concerns for these housing 3|and related plan approvals. So that is fundamentally
4 | types, such as parking, trees, and development 4| an administrative exercise between an applicant, their
5| patterns that are compatible with their neighborhood 5| representatives, and staff to process that.
6 | context. While many of these standards duplicate the 6 A special exception or aspecia use
7 | current standards for one-family detached development, 7 | permit, that's a use that, you know, istypically
8|e.g., height, setbacks, coverage, some standards are 8 | something that may be wanted or encouraged in a zoning
9 |more restrictive, e.g., maximum gross floor area, site 9 |district but that includes impacts that may be
10 |layout and design standards, modifications, and some 10 | objectionable or may be problematic in certain
11 11

12
13
14
15
16
17
18
19
20
21
22

standards are less restrictive, e.g., parking
requirements. A summary table comparing the proposed
zoning standards for EHO development to current
one-family standardsis provided as Attachment 7.

Q Why, if at all, was that language
significant to your work?

A Again, it was significant because this
does reflect largely the basis for moving forward with
the by-right option. Also, it speaksto the
development standards to ensure compatibility or
contextual compatibility of design but does not,
again, speak to the neighborhood-level impacts and how

settings; therefore, the special exception processis
used as away to ensure that those specific proposals
are evaluated for their impacts in the setting that
they're proposed within and also that thereisa
public review that's a part of that process.

So, importantly, when that processis
undertaken, a couple things could happen. One, if the
analysisindicates that there are problems with
existing infrastructure in the neighborhood or serving
the site, there could be conditions of approval that
are applied to require mitigation as a part of the
project. And, secondly, and importantly, it does
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10
11
12
13
14
15
16
17
18
19
20
21
22

Page 217
they might be addressed in the context of the Article

10 regulations.

Q Didyou cometo understand what Article 10
isin the structure of the Arlington County zoning
ordinance in the course of your work in this case?

MR. SULLIVAN: Objection to the extent
thisis getting into legal interpretation,
assessment of code.

MR. HAMPSHIRE: That's not the intent.

The intent is does he understand the structure of

the ordinance because --

THE COURT: The objection is sustained.

BY MR. HAMPSHIRE:

Q  Why inyour experience, Mr. Mohn, is --
well, first of all, will you tell the court in general
what a special exception or a specia use permit
processisin your experience?

A  Certainly. Asdistinct from a by-right
use, aby-right usein azoning district is one that
can proceed, would be established or developed
pursuant to the ordinance standards in effect through

Page 219
provide a basis for public input and then potentially

denial of the permit if the governing body found that
they could not adequately mitigate impacts through
conditions of approval. Soitisaway of -- andin
my experience with special exceptions, it's away of
ensuring that uses of aparticular class can
ultimately be accommodated in the settings that
they're proposed within, and in particular with any
existing neighborhoods.

Q Andwhat, if any, isthe relationship
between your opinion that there should have been a
locational analysis and the failure to place this use
in a special use permit process?

A Fundamentally, it's-- it -- sincethisis
ause being proposed to increase density or it -- the
ordinance does increase the potential density in
existing neighborhoods that have historically been
single-family detached, it seems either -- it's one or
the other. You know, if you want to make it by-
right -- and there are good reasons to want to make it
by-right. | believe the PES study highlights the fact
that applying special exception processes, things of
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1|that nature, legislative review, can prove to be, you 1| per year through afive-year period, so it would be
2 |know, viewed negatively in the marketplace and that 212028, and it was further broken down by zoning
3| some developers or property owners would not pursue 3|district. Sothe R-5 was allocated seven permits for
4| EHO because of the associated costs. 4|EHO per year, R-6 could have thirty permits per year,
5 By allowing a by-right, of course, it 5 |and then the balance, twenty-one, could go in the
6 | removes some of the regulatory burden of moving 6 | other zoning districts, the other three zoning
7 [forward with the use, but that does kind of require 7 |districts, on an annual basis.
8 |that up-front analysisto ensure that if this does 8 Q Andsowhy inyour opinion wasn't that a
9 |move forward by-right that the systemsin place are 9| sufficient safeguard?
10| adequate to accommodate that new development. Evenif |10 A Well, because still within those
11|it'srelatively marginal, again, in any given 11| particular zoning districts, these EHO units could be
12| neighborhood, five units could be a significant 12 consolidated, they could be clustered. If agiven
13 |impact, whereas in another neighborhood, ten units may 13| neighborhood was more desirable or positioned to
14| not be any issue, but the fact is the only way to know 14| accommodate from a market perspective the EHO units,

15
16
17
18
19
20
21
22

that is either, one, to have done the early analysis
as part of the EHO process with the amendment adoption
process or to do so as part of site-specific proposals
through a special exception process.

So the analysis that was conducted as a
part of my findings for the third item certainly
influenced my thinking on the fourth that had there
been more neighborhood-specific analysis as a part of

you know, certainly there's nothing in the ordinance
that saysthat those thirty permits for the R-6
district have to be in multiple neighborhoods zoned
R-6. They could all locate in a single neighborhood
zoned R-6 or it could be ten this year, ten next year.
It really doesn't protect neighborhoods at that level.
Q Didyou cometo have any understanding as
to whether or not the fifty-eight permit cap would
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the amendment process, it would support proceeding

with the by-right option, if you will, for EHO.
Q Soattheend of the day, Mr. Mohn, did
you reach, based upon everything you just said, a
conclusion or an opinion to a reasonable degree of
professional certainty as to whether or not Arlington
County should have included the EHO process under the
special use permit process as opposed to by-right?
A | think in the absence of the analysis at
the neighborhood level, proceeding with EHO as a by-
right devel opment option was poor zoning practice.
MR. HAMPSHIRE: The court's indulgence for
one second, Y our Honor.

BY MR. HAMPSHIRE:

Q  Mr. Mohn, just another question. Inthe
course of your work on this fourth assignment, did you
cometo learn whether or not there was a permit cap on

the issuance of the number of EHO applications per
year?
A Yes. | mean, thereisa-- as part of the

adopted ordinance, it's a cap of fifty-eight EHO units

) . Page 223
stay in place forever or whether it would sunset?

A Asit'sadopted in the ordinance, it would
sunset in 2028.

Q Andwhat's significant about that, if
anything, in your opinion?

A Wédll, when it sunsets, then, of course,
there's no limitation on EHO permit issuance overall
or by zoning category. And whileit may be the intent
today to revisit that and to potentially extend the
limitations, there's no guarantee that that would
happen. That is something that could be allowed to
sunset and just proceed without any regulation.

Q Inthe course of your work on this case,
did you find any indication of adesire to reenact the
fifty-eight limit permit?

A I didnot find anything in --

MR. SULLIVAN: Object to the foundation
and specul ation as to the board's motivations or
plans for five years from now. | don't think
that's part of the designation or an opinion
that's been disclosed or that he could possibly
have as an expert on good zoning practices.
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1 MR. HAMPSHIRE: I'm not talking about five | 1|degree of professional certainty whether that sort of
2 years from now, Y our Honor. I'm talking about 2 |analysiswas donein this case?
3 now asto in the legidlative record, it did -- 3 A Based on my review of the record, it was
4 the question is, Was there any indication of a 4 |not.
5 desire by the current board to reimpose or 5 MR. HAMPSHIRE: Thank you, Your Honor. No
6 reenact the fifty-eight permit limit in the 6 further questions.
7 future? 7 THE COURT: Thank you. Cross-examination?
8 THE COURT: The objection is sustained. 8 MR. SULLIVAN: Yes, sir. If | can have
9 9 just aminute to kind of get organized here.
10|BY MR. HAMPSHIRE: 10
11 Q  Mr. Mohn, you hearkened in your earlier 11 CROSS-EXAMINATION
12| remarks about going through your qualifications and 12
13| you talked about your experience in the private 13|BY MR. SULLIVAN:
14 sector. Do you remember that, talking about that? 14 Q Good afternoon, Mr. Mohn. How are you?
15 A Yes. 15 A Good. How areyou?
16 Q What, inyour experience, isdonein the 16 Q I'mwell. Thank you for asking. Sol
17 way of locational impact analysisin your work inthe |17 [want to dive in and pick back up with the -- | think
18 | private sector or, for that matter, in Loudoun County 18 | kind of where we started or plan to start in terms of
19| as deputy zoning administrator in reviewing these 19 |the analysis under your Opinions 3 and 4, and that was
20| applications? 20| sort of looking at your opinion that Arlington County
21 A Typicaly, whenit'saproposa -- a 21 |did not apply good zoning practice by failing to
22| development proposal that would result in increased 22| complete any studies addressing certain factors under
Page 225 Page 227
1|density or in density of useif it's not aresidential 1|aVirginia statute related to the purposes of zoning.
2 |use, the jurisdiction requires analysis of the impacts 2| And you said in your report that you found that the
3| of the proposal on the surrounding community. Sowe | 3|county had not done any study or any analysis as part
4 |would customarily be expected to do some type of 4| of the amendment process to quantify the impacts of
5 |traffic analysis, also do an evaluation of the sewer 5| the additional EHO density in the county's existing
6|and water system that serves the property, you know, 6 | one-family-dwelling-unit district neighborhoods,
7|aswell as, depending on the type of proposal, the 7 |thereby making it impossible to ensure the adequacy of
8 | capacity impacts or capacity questionsinvolving 8 | the existing community infrastructure to accommodate
9| public schools and other public facilities. So that 9 [such density.
10 |would be, you know, anormal part of the process when |10 So your opinion was that no studies at all
11| seeking that type of approval. 11| were conducted when you originally wrote your opinion
12 Q Andwhy, if at al, isthat relevant to 12|in this case; isthat correct?
13|your review of this case? 13 A That's correct.
14 A That'sabenchmark from my perspectivefor |14 Q Andit wasonceyou started to actually
15| the type of locational analysis that needs to be 15| receive discovery in the case and saw evidence of the
16 | understood to quantify and ensure impacts are 16 | significant amount of analysis and study that was
17 | mitigated for the EHO development option. Sotome, |17 |conducted by the county staff throughout the many
18|it'ssimply what is the typical process for evaluating 18| years of the Missing Middle Housing study that you now
19increases in density on the surrounding community and |19 | have shifted your opinion to be that it's not any
20 | ensuring that existing residents are properly 20| study, not no study, no analysis. It'sthat it wasn't
21| protected from potential impacts. 21 | &t the neighborhood level. That's where you've landed
22 Q Anddoyouhaveanopinionto areasonable |22|today?
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1 A That's not exactly correct, no. | think 1| documentation, they may have been.
2 |the -- my opinion was that analysis had not been 2 Q Doyou believethey did?
3 |completed at the neighborhood level. And pursuantto | 3 A | don't know.
4 |discovery, | certainly saw numerous e-mails between 4 Q Wwdl--
5 |staff, their interdepartmental team speaking to 5 A | don't.
6| different issues, particularly related to site 6 Q Youdon't know? Okay. Well, | guess one
7| development issues. But in terms of analysisthat 7| of the things that | think we agree on, Mr. Mohn, if
8| addressed those factors, no, | think reciting trends 8|1'm understanding this is that one of the allegations
9| and traffic on major roadways, things of that nature, 9|in the complaint was that the county failed to
10{in my mind did not constitute analysis. That wasa 10 | consider the comprehensive plan, correct?
11| representation of trends. Not an indication of what 1 A Correct.
12| could be accommodated. 12 Q But you do not agree with that in terms of
13 Q Let mereturn you to the question I'm 13 |good zoning and planning practice. | believe your
14|asking. Thisis-- you said you reviewed the 14| gpinion was that the county in your review did
15| materials from the Missing Middle website, right? 15| consider at the countywide level the comprehensive
16| A  Correct. 16| plan, the impact of EHO, and the various elements of
17 Q Beforewriting your report? And we 17 |the comprehensive plan, correct?
18 |referred to Exhibit 82, Page 6, that's the staff 18 A Atapolicy level.
19| report, and went over this discussion from the staff 19 Q Andthat'swhat the comprehensive planis,
20 |in which they concluded that the impacts of EHO 20|right? It'sapolicy document?
21| development were going to be very minimal. Andyou |21 A  Correct.
22| read that, right? 22 Q  Sothey complied with good zoning and
Page 229 Page 231
1 A  Yes 1| planning practice in your opinion in their
2 Q Beforeyou wrote your report? 2| consideration of the comprehensive plan. Fair enough?
3 A Yes 3 A Fair enough.
4 Q Anddid you think that they were basing 4 Q Andinyour experience in Loudoun County,
5|that on no analysis and no study whatsoever? 5|Mr. Mohn, and in Frederick and throughout your career,
6 A | wasn't sure what they based that on, and 6 |what is the function of the staff expertsin relation
7| nothing was published to support those conclusions. | 7 |to analysisof various policy proposals?
8 Q Wséll, my question was, Did you have any 8 A Wall, thepolicy level -- it'sdistinct
9| reason to believe that the staff had not conducted any | 9 |from when things get to atechnical level of outside
10 |analysis or support based on what you read in the 10{impact. Policy, | think staff is generally well-
11| staff report? 11| equipped to deal with things of policy because they
12 A Atthat point | would -- again, | didn't 12| recommend or they deal with goals, generalized
13 |find anything in the record, so it was hard to know or |13 |guidelines for achieving those goals, and do not
14lunderstand what it was they were representing other |14 |typically delve into the technical standards of
15 |than their own conclusions, which are just that. 15| development or technical impacts even that would come
16 | Staff conclusions. 16 |from potentially an ordinance amendment or an actual
17 Q Andyou think -- in your professional 17 | development proposal.
18 | gpinion, you think the professional staff of Arlington |18 Q Let memake sureI'm understanding. So
19| County would just be presenting their opinionsina |19|your testimony isthat county staff generally does not
20 |formal legal staff report to the County Board of 20 | have technical expertise about the areas that they
21| Arlington? 21 |implement and supervise in terms of the various
22 A | think in the absence of any other 22 |technical systems, such as sanitary, sewer,
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1 |stormwater, transportation? |s that your testimony? 1|county goals, correct?
2 MR. HAMPSHIRE: I'm going to object to the 2 A Correct.
3 summary of the testimony. It's not an accurate 3 Q Andyou know that that was led by Kellie
4 summary. 4|Brown and Matt Ladd, who were in the planning
5 THE COURT: Objection overruled. You may 5|division?
6 answer the question. 6 A Yes.
7 THE WITNESS: That is not what I'm saying. 7 Q Andthat included Richard Tucker, who was
8 They do have expertise in their areas of 8|ahousing policy expert?
9 specialization, their technical responsibilities, 9 A Yes.
10 particularly when it comes to implementing 10 Q A part of that interdepartmental team was
11 ordinances and implementing the various programs 11| also Sarah Crawford, who handled transportation, who
12 of the jurisdiction. There's no question that 12 oversaw the transportation folks, Jason Papacosma on
13 they have that type of expertise. 13| stormwater, and Jon Lawler, who was in the sanitary
14 14| sewer group, right?
15|BY MR. SULLIVAN: 15 A Correct.
16 Q Andthey also have expertisein 16 Q  Andyou have no reason to doubt their
17 |understanding the impact of various proposals on the 17| expertise in their respective areas, correct?
18 | systems that they oversee, correct? 18 A  Correct.
19 A Correct. 19 Q  You mentioned the PES study, and | guess
20 Q  Such asthe Loudoun Water Authority. If 20| one question just sort of focusing on that. Thiswas
21|you -- when you were at Loudoun and you wanted to know |21 |an actual study that was done by athird party
22 |whether a proposal would impact the various systems of 22| consultant economist, and you understood that it also
Page 233 Page 235
1 |that authority, you would ask them, right? 1 |included input from subcontractors, including design
2 A That'scorrect. 2| studio -- Hill Studio that conducted designs on
3 Q Andthey'dtell you, and you would believe 3| various types of housing and whether they would fit on
4 |them, right? 4 |various different lots. That was part of the PES
5 A  Correct. 5| study, correct?
6 Q Becausethey're the experts that actually 6 A Yes
7 | oversee that system, correct? 7 Q And also that included construction
8 A Yes 8 |information from a contractor about cost of building,
9 Q Andit'sgood zoning and planning practice 9 [right?
10 |to do exactly that? To rely on the expertise of the 10 A Yes
11 | people who actually oversee the systems that are being 11 Q And so the point of this study was not to
12 |impacted to provide the inputs into the policymaking 12 | actually understand these specific impacts. 1t was
13| process, correct? 13| two-part, right? One purpose was to understand
14 A | agreewiththat. That being said -- 14 |whether housing of EHO, Missing Middle Housing, would
15 Q | think you answered the question, 15 | be feasible both physically and economically in terms
16 |Mr. Mohn. 16 | of Arlington County, correct?
17 A Okay. 17 A Correct.
18 Q And soyou would agree in your review of 18 Q And then the second part of it wasto
19 |thisrecord in the case that Arlington County 19 |understand, Well, if we do this, what could we expect
20 | assembled an interdepartmental team to conduct a study 20 | the pace of redevelopment to be with EHO, correct?
21| of impacts, along with some of the policy questions of 21 A Correct.
22 22 Q  And the PES study reached conclusions as

whether the EHO development, allowing it might advance
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1to both points, correct? 1 |houses, correct?
2 A Yes. 2 A Yes.
3 Q  And Point Number 1, they found that there 3 Q And so reasonableffair to use that as a
4 |were lots, that there were physical possibilities for 4 | baseline to say, Thisisthe number of houses annually
5 |the design layouts for Missing Middle Housing to exist | S |that would possibly be subject to this trend where
6|inresidential districtsin Arlington, correct? 6 | someone might decide that they want to develop an EHO,
7 A Yes 7| correct?
8 Q Anditaso concluded that those units by 8 MR. HAMPSHIRE: Y our Honor, | need to pose
9 |virtue of being Missing Middle and not just single- 9 an objection. Thisis getting outside the scope

10| family unit, that they could achieve lower price 10 of my direct. | asked about the PES report, but

11| points than the existing trend of houses being torn 1 | didn't go into all these details about the PES

12| down and rebuilt as larger single-family-unit homes, 12 report, the growth rate and all that sort of

13| correct? 13 thing.

14 A Yes. 14 THE COURT: Objection overruled.

15 Q Andyou don't have any dispute with the 15 THE WITNESS: Essentially -- I'm sorry. |

16 |validity of those findingsin the study? 16 lost track of your question. If you could --

17 A Correct. 17

18 Q Youalsolooked at the pace of 18|BY MR. SULLIVAN:

19| redevelopment, correct? 19 Q My question was just that you agreed that

20 A Yes. 20| that was a reasonable methodology to kind of try to

21 Q And one of the things that they considered 21 | see whether EHOs were going -- at what rate they were

22 |was, How do you know whether an EHO is going to get |22 |going to be developed to start with a baseline of,
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1|built? What's away to approximate what might happen | 1|Well, how many single-family-unit homes are getting
2|if this gets permitted, right? 2|sold every year?

3 A Yes. 3 A That isareasonable starting point.
4 Q Andl just want to -- taking a step back, 4 Q  And no contention that the methodology of
5 |you've testified about the possibility that EHOs might 5 |the PES study was sound from your view
6|all cluster together in one area or whatnot, but you 6 |methodologically in terms of giving an approximation
7|would agree with me that given the layout of Arlington | 7 |of what you might expect to seein aworld in which
8 |County, the fact that every parcel of single-family- 8|EHO is permitted, correct?
9| unit property in the county is devel oped in some way 9 A The methodology is outside my scope of
10| or another, the only way an EHO gets built is if 10| expertise, but in reading the report, | didn't find
11| someone decides to build it. Either build it on 11| anything that caused alarm.
12| property they own or to acquire a piece of property 12 MR. SULLIVAN: Fair enough. Fair enough.
13|and then build it there, correct? 13 I'd like to hand up -- and thisisto save
14 A Yes. 14 time -- just afew demonstratives and work
15 Q  Sotheamount of EHO that's going to be 15 through them. These are -- these have been
16| possible to some extent is going to be tied to the 16 marked as Defense Demonstratives 1 through 3 and
17| rate at which people are selling their single-family- 17 they are --
18| unit homes to people who might want to develop those |18 MR. HAMPSHIRE: Y our Honor, again, thisis
19| pieces of property, right? 19 outside the scope of my direct. | did not get
20 A True 20 into redevelopment rates or anything like that,
21 Q  And theredevelopment rate that PES found 21 so | think thisis, again, beyond the scope.
22 22

was based on the turnover rate of single-family-unit

MR. SULLIVAN: Soif | may, Your Honor, |
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1 just wanted to mark these three, and they're 1| units, correct?
2 demonstrative exhibits. I'm not asking that they | 2| A True
3 be admitted into evidence, but | would like to 3 Q Andif youlook at what's been marked as
4 ask this expert about them because they speak to | 4|Defense Demonstrative Number 2, that's another attempt
5 the impacts, the studies that were done, and his 5|to visualize this difference. Now, thismay be a
6 opinions about whether it was appropriate to base | 6 |disorienting image at first, but what it isis 29,000
7 decisions based on the impacts that were 7 | dots, and they're all abluish shade, and then there's
8 considered and studied, so | think it's fair game 887 red dots that are dispersed in there. Looking at
9 for this expert. 9 | that number 87, it's much smaller, almost
10 THE COURT: Objection overruled. 10 |imperceptible to the larger dots of 29,000, correct?
1 11 A Correct.
12|BY MR. SULLIVAN: 12 Q Butas! understand from your testimony,
13 Q Ifyou'll look at what's been marked as 13 |you are saying that the county could not in good
14| Defense Demonstrative Number 1. Do you seethat? |14|zoning and planning practice have possibly properly
15 A Yes 15 | considered the impacts of EHO unless they did what you
16 Q Andthis chart reflects a couple of 16 | call alocalized or neighborhood-level study; isthat
17 |different attemptsto visualize data. That's 17 | correct?
18 | something that I'm sure you've done in your career to |{18| A Correct.
19 |try to understand what big and small numbers might |19 Q Isityour opinion, Mr. Mohn, that good
20 20| zoning and planning practices requires that

N
[y

mean in terms of visualizing them. Well, thisisan
attempt to do so. The blue bar graph, that's 29,000

development have no impact whatsoever on the

22| units. That's the number of single-family-unit 22| community?
Page 241 Page 243
1| propertiesin the various R zones, okay? 1 A Notatal. | mean, there are always
2 A Yes. 2| going to be impacts to some degree.
3 Q Andyou know from your review of the 3 Q Right. AndI guessif you'retrying to
4 |record the kind of burgundy to purple line, that's the 4 | measure the impact of something that's so marginal in
5 |number of the single-family units. That'sthe 162 to 5 |the grand scheme of the overall communitiesin which
6172 number, and then the 87, that's the number of net 6 | these are possible, what exactly do you mean in saying
7| EHO units that were projected from -- based on the PES | 7 |that there would be a necessary type of study that
8 | study that would occur in the county every year? 8 |would look at neighborhood-level impacts?
9 A  Correct. 9 A Widll, I think, again, consistent with my
10 Q Understood? 10| earlier testimony, thereis no question that at a
11 A Yes 11| countywide level, thisis a small nominal amount of
12 Q Now, | want to get asense -- and the 12| housing and development. Where impacts would be
13|visualization is to try to show the number 87 -- now 13| potentially felt are at the neighborhood level, and by
14| that'sanet number. That meansthat for that EHO to 14 that | mean the -- you know, potentially the
15| be built, asingle-family unit's got to go away and 15 |intersection for a given neighborhood not functioning
16 16

17
18
19
20
21
22

then anew one's going to comein, right? So that's
what the net means. The 87 isthe net new units. So
that's the measure of impact countywide that they had,
right?

A Correct.

Q Now, that line, 87, isadliver,
fractions, fraction, fraction, fraction of 29,000

at a proper level of service or asafe level of

service and that the introduction of additional trips
could exacerbate that where maintaining the status quo
would be more appropriate. So it's evaluating those
types of conditions. And, again, you know, all of
these neighborhoods are somewhat different depending
on age, age of infrastructure, things of that nature.
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1| So theintroduction of even what looks like a small 1|whenever it considers an amendment across the board to
2 | number countywide -- and | think these graphics do a 2 |its county zoning ordinance?
3| great job of articulating that from a countywide 3 A Well, if they --
4 | perspective, but they don't addressthereadlity ina 4 Q Yesorno? Dothey?
5 |neighborhood that those additional units can bring 5 A No.
6 |impacts that could be negative that can't be 6 Q No. Of course, they don't. And would you
7| mitigated, and that would be beyond what should be a 7| agree that a given type of development can be
8 | reasonabl e expectation. 8 |quantified in terms of whether an EHO is going to have
9 Q What isthe basisfor your opinion that 9|an impact? To anticipate what the impact would be? |
10| you've offered that the only way to appropriately 10| guess let me rephrase the question. If you're looking
11| consider the potential for aby-right EHO isto 11|from a planning perspective, you kind of make
12| conduct what you call alocalized or neighborhood- 12| assumptions that a single-family house is going to
13|level studies? Isthat just based on your 13| demand this much water. There's going to be a number
14| professional experience or isit based on sometypeof |14 |associated with that on average, correct?
15| literature or a study that's done in accepted planning 15 A Sure.
16| practices? 16 Q Andit'sgoing to demand this muchin
17 A Wadll, | think in general from a planning 17| terms of perhaps school capacity because there's this
18| practice perspective, impact mitigation isa 18| new generation rate that's created to evaluate based
19| significant consideration, particularly when, you 19| on housing units to predict how many students are
20| know, there are changes in density above what has been |20 |going to show up, right?
21| previously planned or what has been previously zoned. |21 A  Sure.
22|30 | think that is very much consistent with best 22 Q Thesearetoolsthat exist that planners
Page 245 Page 247
1|planning practices that, you know, apply across 1]use based on reliable statistics to try to get a sense
2 |jurisdictions. 2| of, Well, if I'm looking at two new houses over here,
3 Q My question is, Where are you getting it 3 |thisis what the expected impact is going to be,
4 |from? Like, you say it'sagood planning practice. 4 right?
5 |Where does that come from? 5 A  True Yes.
6 A Waéll, | would say experience is a piece of 6 Q Soif yourelooking at something where
7|the puzzle. Engaging injurisdictions, you know, that 7|you're seeing eighty-seven of a particular type of
8 |require impact analysis as a standard part of the 8 |unit -- let's just take EHO. Y ou know that's Missing
9| development process is certainly another indicator of 9|Middle. It'satype of housing that's between two and
10| that as a best practice and a standard practice. | 10| six units as permitted under the zoning amendment,
11 |would also say even in -- you know, from educational |11 |correct?
12| perspectives, the various planning continuing 12 A Yes.
13| education. But even kind of planning 101 kind of 13 Q And so those units are going to be smaller
14 courses, you know, in undergraduate and graduate-level |14 |than asingle-family unit, correct? For the most
15| planning schools, indicate that, you know, evaluating 15| part?
16| and understanding the impacts of growth and the 16 A Theindividua unit, yes.
17 |impacts of development is an important part of the 17 Q Theindividua unit, right? So do you
18| planning process at the local government level. 18| think it would be reasonable to look at kind of the
19 Q Andin Loudoun County whereyou havealot |19|impacts from some of those planning statistics and say
20| of significant experience that you relied on for your 20 |that an EHO unit might be like an apartment?
21| opinions here today, does Loudoun County conducta |21 A Yes
22 22

study of every neighborhood and every localized area

Q  That would be reasonable?
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1 A Sure 1] conduct a geographical and cultural study to figure
2 Q Soif someone weretrying to figure out 2 | out what the various neighborhoods were in the county
3| what the impact of EHO might be, they might say, Well, 3|to understand what that would be?
4|one EHO, if it'safourplex, it's going to be like 4 A My expectation would be that they probably
5 |four apartments added, right? 5 |know what the geography, the cultural geography, the
6 A Right. 6 |lay of the land from a neighborhood perspectiveis as
7 Q  That would be areasonable approach, 7| being the local planners, so | would imagine they
8 | correct? 8 |would have the ability to work with the community to
9 A Yes. 9 | set reasonable neighborhood boundaries, yes.
10 Q  And the purpose of thisimpact analysis 10 Q Letmeaskitthisway. I'mjust trying
11|youindicated in your report was to ensure that 11]to get into alittle bit of the statsthat | think I'm
12| neighborhood and community infrastructure and services |12 |trying to understand from you what was missing that
13 | have adeguate capacity to accommodate the proposed 13| wasn't done, right? Soisthere -- in Loudoun County,
14 |increase in density, right? That's the whole point? 14 are there areas of the county that are more densely
15 A Correct. 15| populated like Arlington?
16 Q Sol guesswhat do you -- I'm trying to 16 A Thereare placesthat are -- that have
17 | get a more specific understanding of what you're 17|like the multimodal or transit-oriented spaces that
18| envisioning in terms of what a localized study would 18 |areincreasingly urbanized.
19 | have looked like. So how many -- you say a 19 Q Andl guessinterms of unitsthat are
20 | neighborhood level. How many homesin your 20

there, are we talking about neighborhoods where

21 |understanding are in a neighborhood? 21|there's 20 houses, 50, 100, 500? What's the scale of
22 A That would be dependent upon the county, 22 |what you mean by saying, A neighborhood level?
Page 249 Page 251
1lthejurisdiction, and what they would define as a 1 A Wadll, the neighborhood -- again, it would
2| neighborhood frankly. 2 |depend largely on how the community itself would
3 Q DoesArlington County to your 3 |define those as a part of its process. So from my
4 |understanding have a definition of what a neighborhood | 4|perspective, it's also what level of boundary can lend
5|is? 5 |itself to the appropriate level of analysis, you know,
6 A | don't know how they define their 6|so from a GIS perspective, Geographic Information
7| specific neighborhoods for service delivery. 7| Systems, that may be a specific -- in agreenfield
8 Q What do you think a good planning practice 8 |type of environment, a specific planned unit
9|would bein terms of estimating the number of homes 9| development or something along thoselines. In
10| that would be in a particular -- or in atheoretical 10| Arlington it may be a specific neighborhood that's
11| neighborhood? 11| been understood as a neighborhood and a distinct place
12 A | think that it's not a straight number. 12| gver time that a boundary can be drawn around to
13|] think it's a matter of, you know, what is 13| evaluate the infrastructure impacts of EHO.
14| considered, you know, a neighborhood based on its 14 Q Okay, Mr. Mohn. Let mejust setit up
15 15

16
17
18
19
20
21
22

geography, based on the systems that are serving the
community, based on how it'sidentified in the
community, and then that gives you a sense or a basis
for establishing boundaries that they can then be
evaluated.

Q Soit'syour testimony that in order to
conduct the type of study that you think should have
been conducted here, they first would have had to

then. We're in a neighborhood with 100 houses. |If
one of those turns over to become an EHO, do you
believe that based on the basic understanding of what
four apartments -- let's assume it's afourplex -- and
what four apartments are likely to cause in terms of
infrastructure demand? Do you believe that it would
be reasonable without conducting a specific study of
that 100-house neighborhood that the mere addition of
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1| one unit to become four, that it would be impossible | 1|correct?
2|to adequately assess the potential impacts on capacity | 2 A Yes
3|and infrastructure without conducting a study? 3 Q  And the experts who know that system and
4 A Wédl, | don't know that anything wasdone | 4|analyzed the impact of the types of housing that was
5|to evaluate -- 5 |coming, they looked at that and found no place in the
6 Q That'snot my question, Mr. Mohn. That's 6| county in which they would have concerns about the
7|not my question. My question is whether from a 7| sanitary sewer system being capable of accommodating
8| planning perspective, could you use the very tools 8 |the permission of EHO development, correct?
9|that you just said were reasonable and appropriateto | © A From an overall perspective, yes.

10 | estimate the expected impact of one house being 10 Q Okay. Wdll, if you'relooking at every
11| converted from the one house to a fourplex EHO on a|11 |part of the county, what's the point of looking at it
121100-house neighborhood. Could you do that? 12| from different directions? If you know every part of
13 A Absolutely. And that'swhy it's 13|the system, why would you expect there to be a
14| surprising that it wasn't done or at least not 14| different localized impact when you know that every
15 | published by the county. 15 | part of the system has capacity to deal with the
16 Q Waédll, Mr. Mohn, | hear you advocating for |16 |growth it's expecting?
17 |the plaintiffs' cause here, but I'd like you to focus 17 A There could be capacity. That doesn't
18 | on the question that I'm asking so that we can get 18 |mean that there may not be pipe-level issues at a
19 through this. | think the point is that there are 19| neighborhood that could be a problem.
20 |ways to actually assess impact that can be done 20 Q Butyou don't know the system aswell as
21| countywide but can also be informed by what the 21 |Jon Lawler, who is an expert on the sanitary sewer
22| expected impact would be at that localized level, 22| system, correct?
Page 253 Page 255
1| correct? 1 A Correct.
2 A A countywide analysisis not alocalized 2 Q Andyou're not here offering an opinion as
3|analysis, so | don't know how you'd get there. 3|to whether it isor is not?
4 Q Wdl, let'slook at -- 4 A No.
5 A Andyou can use those -- so you can use 5 Q Allright. On schools, the Arlington
6 | those same techniques, yes, to -- to do -- 6| Public Schools, one of the things we talked about and
7 Q Thenlet's-- let'slook at an example 711 think you mentioned in your report was the capacity
8|then. One of the things that you talk about withthe | 8|of the school system to dea with growth, correct?
9| infrastructure, a pretty prominent one in this case, 9 A Yes
10|isthe sanitary sewer systems. Do you agree with 10 Q  And the number nine to thirteen new
11that? 11| students, that was a number that you highlighted in
12 A  Sure 12 |your direct testimony as being something that you
13 Q  Now, you know that in 2020 the county did |13 |found curious, correct?
14]a system-wide study of every pipe in the county 14| A Yes
15| system, including a test of its capacity and its 15 Q  Wadll, you know from planning that one of
16 | capabilities, correct? 16 |the ways you predict future enrollment growth from a
17 A Yes 17| development is you use a student generation ratio,
18 Q A dynamic hydraulic model with cameras |18|correct?
19 |monitoring and mapping and all of that stuff, right? |19 A Absolutely.
20||t's an impressive design, correct? 20 Q Youplugin aratio, the number of units.
21 A Yes 211 And if you use the number eighty-seven, around about
22 22

Q Andthey know every part of that system,

that, and you plug it in, what you get is nine to
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1\thirteen. Fair enough? 1| would be reduced because people would be taking public
2 A  Sure 2|trangit instead of driving on the roads?
3 Q Now, nineto thirteen new students. Do 3| A Forthosethat are proximate, yes.
4|you know what the enrollment of Arlington Public 4 Q Intermsof stormwater impact, you
5|Schoolsis? 5 |understand that there was analysis done at the lot
6 A No. 6 |level to see what the impacts would be at that level
7 Q I'mjust going to represent to you it's 7|in terms of the feasibility of the EHO project to
8| about 28,000 students. Nine to thirteen, that's even 8 | comply with different mitigation efforts, correct?
9|less than -- that's a similar number to the 29,000. 99 A Yes
10| That's nothing. Nine to thirteen compared to 29,000, |10 Q  And under the stormwater program, the
11 |correct? 11 | expert who oversaw that concluded -- Jason Papacosma
12 A It depends on the capacity of the schools 12| concluded that the impacts would be manageable and
13 | serving the community or neighborhood that those 13 |would be -- aslong as they were tied to the same
14|individua students come from. Overal you're 14| standards as lot coverage of a single-family unit,
15| correct. 15 | that it would be manageable impacts, correct?
16 Q How -- | guesswhat I'm trying to 16 A Correct.
17 understand is, like, how close to capacity do you need|17| Q  Sol want to turn to your Opinion 4, which
18 18| relates to this notion that good zoning practice

19
20
21

to be to reach a place where you think it would be
reasonable to assume that the permission of EHO is
going to make a material differencein the ability of
those systems to adequately serve the citizens that

dictates that any increase, you know, in base zoning
be done through special use/special exception. |
guess I'm trying to understand this because it seems a

22 |they are designed to serve? 22 |little bit circular to me. Who decides what the base
Page 257 Page 259
1 A | think the question is whether those 1|density isin aparticular area?
2 |schools or any individual school is at capacity. 2 A It'swhat is established by the zoning
3 Q Anddoyou haveaview asto your 3| ordinance.
4 |understanding from review of therecord asto whether | 4 Q By thecounty?
5 |the Arlington Public Schools studies its capacity? 5 A By the county, correct.
6 A Yes 6 Q Soif the county board decides that they
7 Q  And the experts that analyze the issue and 7 |want to change what is allowable in terms of the base
8 | provided input to the study, they did not raise 8|level of development, doesn't that mean that that
9| concerns about whether EHO devel opment would be 9| becomes the mode of comparison? | mean, in other
10 | expected to cause them a problem in serving the 10 |words, how can it be that the board cannot choose to
11| students and parents of Arlington County, correct? 11 |increase the allowable uses in a particular district
12 A Correct. 12 |without going for a special use exception? Because if
13 Q  You mentioned transportation, and you 13 |they decide to do that, then they don't go through the
14 |mentioned earlier just some areas of Loudoun that are |14 |special use exception process, correct?
15 |transit proximate, right? Similar to Arlington, 15 A Wadll, it's not the county board that would
16 |they're close to the metro. And you would agree that 16| go through the special exception process.
17 | another part of good planning is you look and you 17 Q Wéll, they would oversee that process?
18 | estimate what's the demand going to be in terms of 18 A  Correct.
19| different types of modes of transportation. Would you |19 Q  With that understanding, could you answer
20| ggree that it's fair to assume that because of the 20 |the question, please?
21| proximity to public transit that it would be 21 A If the board of supervisors has concluded
22 22

reasonabl e to estimate that some of the traffic impact

that the impacts are such that they do not need that
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1]and that they're satisfied with that, then, correct, 1| projects that were seeking permission where there was
2 |that's a choice that they've made as policymakers. 2| no development previously that was really at issue.
3 Q You'reaware of the policy challenges that 3|1t was atotally new project. It wasn't a
4 |face Arlington County and L oudoun and many other 4| consideration of a by-right development option,
5 |communities in terms of the cost of housing, correct? 5 |correct?
6 A Yes. 6 A Correct. They were changesin zoning or
7 Q That'sathing that planners struggle 7| special exceptionsthat are permitted.
8 |with, correct? 8 Q Soyoudon't have experiencein dealing as
9 A Yes 9| aplanning perspective of how you actually evaluate
10 Q Youwould agree that we need more housing |10 |the impacts of changing aby-right useina
11| supply? 11|residential zoning district, correct?
12 A Yes. 12 A That'snot correct. Many casesinvolve
13 Q Andit'sdifficult to find placesto put 13| changing, upzoning residential areas to another
141jt? 14 |residential zoning district that would permit more
15 A True 15| density, and that is a pretty customary situation from
16 Q Andin Arlington County almost 80 percent 16| a planning perspective and one that I've dealt with on
17| of the land zoned for residential uses was previously 17| numerous occasions, and it's not unlike the situation
18| only available for single-family units, correct? 18| of creating new housing opportunities that allow for
19 A  Correct. 19\ more density in an established single-family district.
20 Q Sol guess-- and you recognized in your 20 Q Sol guessthe -- in the hypothetical
21 21

22

direct that the PES study found that if you wereto
force this construction to go through a special use

22

situation of why you fear that alocalized study would
be necessary, it'sredlly this clustering effect,
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process, you would eliminate the economic opportunity

for anyone who'd want to build it in the first place
because they'd otherwise just build a mansion and make
their profits from that rather than going through a
Byzantine approval process at the board, right?

A True

Q  Sodoesn't your opinion effectively say,
Missing Middle Housing just cannot be a solution to
solve the housing supply crisisthat's facing this
community?

A Notatal. Again, my opinion relativeto
the special use permit and the decision to proceed
with it as aby-right -- EHO as a by-right use was
predicated more on the fact that the neighborhood-
level understanding of impact had not been quantified
and isunknown. So in the absence of that
information, despite the fact of the small number and
the big picture, the special use permit or special
exception process or approach was a better way to
manage that change in established neighborhoods.

Q And, again, that's based on your
experience in Loudoun County dealing with special

Page 263
correct?

A Correct.

Q That al these EHOs are going to be
clustered in one particular area, correct?

A Yes. Or--yes, inlimited areas.

Q Inlimited areas. But there's nothing
that you're offering in terms of an opinion that gives
an opinion one way or the other whether that's likely
to happen or not, correct?

A Nomore so than PES did. They provided an
estimate based on their methodology, but that is what
their estimateis. It's not necessarily what's going
to happen.

Q Waél, | think you just said you were not
qualified to offer opinions about the quality of their
work so --

A You'reasking me--

Q  -- | think, Mr. Mohn, whether you were
offering an opinion on that or not, and the answer to

the question is, No, you're not, right?
A No. Of course not.
Q | wanttoturntoyour first opinionin
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1|terms of theinitiating resolution, and | think that 1 Q Andinyour study you saw that other
2|you said that -- you characterized the January 2|jurisdictions might use a different process, right?
3 |resolution, which was called arequest to advertise, 3 A  Thatistrue.
4 |as coming at the, quote, end of the process. | guess 4 Q Arlington isone of them? They use what's
5|my question is, That camein January. The-- you S| called aresolution that is arequest to advertise,
6 |understand that the Missing Middle Housing study was | 6 |correct?
7| commenced in 2019, correct? 7 A  Correct.
8 A Yes 8 Q Andit setsthe scope of what the
9 Q Andyou said that -- one of the things| 9 |amendments are going to be considered in the zoning
10|think you were saying was that the role of this 10 |amendment change, correct?
11|resolution is the signal to the community that 11 A Yes
12language is being drafted, right? 12 Q Andwhat they do isthey set out a
13 A  Yes 13| scope -- and this is reflected in the minutes that you
14 Q Andyou would agree though that fromyour |14 |addressed earlier in your testimony -- and they said,
15 | perspectiveit is not unusual for staff in Loudoun to 15|Thisisthe outer bounds of what we're going to
16 | start drafting zoning text even before there's the, 16 | consider in the zoning text amendment, correct?
17 \what | believeis caled the ROIA, the resolution 17 A Yes
18| of -- what does the ROIA acronym stand for again? 18 Q Andthat scoping exerciseisthe exact
19 A Resolution of Intent to Amend. 19 | same thing that you say was done in the scoping of
20 Q Okay. There are sometimes that staff 20 | setting out the outer bounds of what's going to be
21 21

drafts language even before that in the Loudoun

considered through the ROIA, right?

22| process, correct? 22 A  That'strue.
Page 265 Page 267

1 A That's consistent with my testimony, yes. 1 Q Andtheother thing is that there'sthen a

2 Q  And there's nothing untoward about staff 2 | process after that to then put together text, put it

3| drafting zoning text that's ultimately going to go 3 |out, notice it, and then ultimately there's public

4 |through aformal process of consideration by the board | 4|hearings and the board takes action, right?

5|in Loudoun, correct? 5 A Yes.

6 A Correct. 6 Q Solooking at the process that Arlington

7 Q Now, you aso said that one of the 7 [undertook with the Missing Middle Housing study and

8 | purposes of thisin your view of what is good zoning 8 | the multiple phases and the study and the

9| practice is to scope and set guardrails on the 9 | collaboration, the community input, as a functional
10| process, correct? 10 | matter, you would agree with me that there's really no
1 A Yes. 11| difference between what you would expect to see from a
12 Q But one of the things about the resolution 12 | good zoning perspective between what was done with the
13|in Loudounisthat it's not asif they have a separate 13| Missing Middle Housing study and ones done in other
14 resolution to authorize advertisement, correct? 14| communities where they're considering changes to the
15 A That's correct. 15 | zoning ordinance amendment in the terms of broad
16 Q It'sincluded as athrowaway linethat at 16 | community outreach, multiple meetings, multiple
17 |the end of the resolution, hey, and staff go advertise 17 | stages, multiple studies, and then ultimately formal
18| this at the appropriate time, right? 18| consideration, correct, as afunctiona matter?
19 A Yes 19 A Asafunctiona matter.
20 Q  Sowhat Loudoun does with their 20 Q  Andyou understood from your study that
21| resolution, that's how Loudoun doesiit, correct? 21| Arlington is not the only jurisdiction that uses

22

A Yes

22

what's called a resolution or request to advertise.
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1|Fairfax County also does that too? 1 Q Anditwasavailableto the public,
2 A That'scorrect. 2| correct?
3 Q Andthey don't useaROIA, correct? 3 A Yes.
4 A That's correct. 4 Q You next talked about the advertisement
5 Q Butitservesasimilar function, correct, 5]and good zoning practice related to the public notice.
6| of scoping out what the amendments are going to beand | &|Now, as| understand it, you are not talking about
7 |then setting that for what's going to be actually 7 | having options, options that are under consideration,
8 | noticed to the public, correct? 8|and | just want to make sure I'm understanding your
9 A Yes. 9 |opinion. It'sthat there's nothing really wrong with
10 Q Andwasthere actualy consideration or 10| having the board at a place where they are still
11} announcement by the board of action coming out of 11| considering options about a particular amendment even
12 | Phase 2? | think we looked at an exhibit that was a 12 | after -- even asthey're going into the final meeting
13| presentation in May of 2022 that talked about some of |13 |and adoption, right? That's not unusual at all?
141the policy conclusions, and that kind of -- under the 14 A Correct.
15| Missing Middle Housing study, as you understand it, 15 Q And,infact, | believe you described
16 16 | situations with staff, they would write another staff

17

that kind of moved from the planning study phase into
the Phase 3 of when they were going to start talking

report in Loudoun about the different options that

18 |turkey on actual amendments, right? 18 |were considered. Some were recommended by staff, some
19 A That'scorrect. 19 |were not. But there would be some acknowledgment in
20 Q Andtherewas board action at a public 20 |the staff report that, hey, there's options under
21| hearing, board studies where the board directed the 21 | consideration, right?
22| staff to commence that work, correct? 22 A True
Page 269 Page 271
1 A Yes. 1 Q Andinwhat you consider to be good zoning
2 Q Andthat occurred at the time that the 2| practice in Loudoun, the advertisements, the public
3 |board was actually going to be moving into that phase 3| notices, they didn't say anything about those options,
4| of the process, correct? 4 |correct?
5 A That'scorrect. 5 A That'strue.
6 Q  Andunder the ROIA in Loudoun, in their 6 Q They would not say, Hey, everybody,
7| processit's an agendaitem on the thing in the same 7 |there's options on the table?
8 |way the consideration of the work study and the 8 A They would advertise the recommended
9| framework and direction to move into Phase 3 was an 9| ordinance.
10| agendaitem for the Arlington County Board, correct? |10 Q  Just the recommended ordinance. And if
11 A It'salittlebit different in the context 11|you'll refer to Plaintiffs Exhibit 79. That's the
12| of having a prior work program to establish, which 12| public notice that was attached to the complaint. And
13|would correspond with what you're talking about, that |13 |1 believe if you -- directing your attention to the
14| direction to, sure, go ahead and proceed, you know, 141third page of that document, thisis an ordinance
15 with theinitial work, and then there's the resolution 15|to -- I'm sorry. Areyou there, Mr. Mohn?
16| of intent to amend, followed by the advertisement and |16 A lam.
17 moving forward with public hearings. So | think that 17 Q Okay. You seethe ZOA-2023-02? Y ou know
18| Loudoun does still have a slightly different approach 18|that well. That's adocket entry for consideration of
19in terms of how it processes from an initiating or 19| the EHO amendments, correct?
20| beginning stage of the process, but you're correct, 20 A Yes.
21 |there was that direction that was published by the 21 Q  Or how the docket number was referred to,
22 22| correct?

county board regarding next steps.
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11 A Yes 1| developer or othersin the land devel opment process,
2 Q Andit says, An ordinance to amend, 2|the zoning ordinance, the subdivision ordinance, the
3 | reenact, and recodify the ACZO, including Articles 3, 3| other plan development ordinances that require
4|10, 12, 13, 14, 15, 16, and 18, to establish 4|amendments arethe law. Those aretherules. You
5| regulations for Expanded Housing Option development or | 5| have to meet those in order to secure approval.
6 | EHO, which would allow for up to six dwelling unitsin 6 MR. SULLIVAN: I'djust object to the
7| abuilding for properties zoned R-20, R-10, R-8, R-6, 7 extent thisis getting into legal testimony.
8|or R-5. Did | read that correctly? 8 THE COURT: Sustained.
9 A Yes. 9
10 Q Andyou agree that that actually describes 10/BY MR HAMPSHIRE:
11 | the policy change that was made in terms of adopting 1 Q If you could stay away from the law, but
12 the EHO amendments to allow for more density in 12 |you're explaining the difference from between a --
13| single-family-unit residential zones of up to six 13 |from a planning point of view, apolicy, and a
14 |units, correct? 14| comprehensive plan amendment, right?
15| A Yes 15 A Policy amendments versus ordinance
16 MR. SULLIVAN: No further questions. 16| amendments, correct.
17 THE COURT: Redirect? 17 Q Andwhat issignificant about that in your
18 18 |review?
19 REDIRECT EXAMINATION 19 A Wdll, typicaly, policy isabroader
20 20| discussion in many cases. It doesinvolve more kind
21|BY MR. HAMPSHIRE: 21| of almost visualization and identification of those
22| Q Mr. Mohn, you discussed with Mr. Sullivan 22| broader goals and objectives and working with the
Page 273 Page 275
1 |the difference between comprehensive plan policy 1|community to articulate those in away that can then
2| change and comprehensive plan amendment to substitute 2| be implemented, you know, either through new
3|provisions. Can you explain that difference for the 3 | development through investment by the county or
4| court? 4 |jurisdiction through their capital improvement plan,
5 A Absolutely. You know, from apolicy 5 [through their ordinances that they adopt and apply,
6 | perspective, the comprehensive plan includes the -- 6 |and provides the basis for those.
7 | basically community goals and objectives and 7 Moving into the ordinance amendment
8 | strategies for how to achieve those goals and 8 |processisdistinct. The zoning ordinance and
9 | objectives, to include identifying areas where future 9 | comprehensive plan are obviously two separate and
10 | amendments of ordinances may be needed, subsequent 10| distinct pieces of the puzzle. And whilethe
11| planning may be needed, et cetera. It'sapolicy 11| comprehensive plan informs, the zoning ordinance and
12| document. It's aguideline for policymakers as they 12| palicy informs the zoning ordinance, it's ultimately a
13 | move forward with decision-making. Especialy 13| separate and distinct process to develop and process
14 |important when considering devel opment proposals, 14 1those amendments for adoption.
15| things of that nature. 15 Q  Andwith respect to the reliance upon
16 The ordinance amendment process and the 16 |in-house experts -- and | believe you were speaking to
17| zoning ordinance itself is a byproduct or should be, 17\ Mr. Sullivan about the example of relying upon, for
18| you know, a piece that implements the comprehensive 18| example, the Loudoun County Water Authority for
19| plan and the elements of the comprehensive plan. It 19 | expertise with respect to water. When it comesto an
20 |isdifferent in the sense that it is codifying the 20| ordinance amendment, in your experienceisit
21 | standards for development in the community, and so 21| sufficient to rely on in-house expertise for the
22 22

where apolicy ultimately has no legal affect on a

analysis on impacts with respect to a particular
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1| ordinance amendment? 1 and the methodol ogy that's used, | think that
2 A Waél, | think the important piece thereis 2 that could have been an equally plausible path or
3|that it really depends on the scope and topic of the 3 appropriate path so long as that analysis occurs.
4| amendment and what the potential impacts may be. In 4
5| general, in-house staff, if it's a simple amendment 5|BY MR. HAMPSHIRE:
6 |involving, you know, setbacks or adjustmentsto 6 Q  And with respect to the PES study -- asa
7 | setbacks or, you know, other design or development- 7 | matter of fact, | don't know whether you still haveit
8| related things, in many cases internal staff can be 8|therein front of you. It'sBook 3 of 9, and Tab 97.
9 | sufficient, you know, getting through the various 9 A Yes
10 | committees of the jurisdiction. 10 Q Allright. And turning your attention to
11 When it comes to the point of assessing 11| Page 9 where it says, Impact of Zoning Regulations.
12 | the impacts of increasesin density, whichis 12 A Yes
13 | something that was obviously achieved through the EHO |13 Q Would you read that for the court.
14 |amendments, it's not that the staff internally cannot 14 A Impact of zoning regulations. These
15 |do that. It'sthe question of whether the staff has 15 | models assumed devel opment as a matter of right. If
16 | put together the analysis and published that analysis 16 | each lot would need to be approved with a special
17 | to support their conclusions, and in many casesit's 17 | exception with approval by the planning commission and
18 | typical for outside consultants to assist with that, 18| the county board, we estimate soft costs would
19 | even with Frederick -- not Frederick water but Loudoun 19 |increase by seven percentage points to account for the
20 |water. All of the different water and sewer 20 | greater architectural, engineering, and legal fees,
21 | authorities often engage with outside consultants to 21| and the holding costs associated with an additional
22| ensure that, you know, impacts will be what they 22 | twelve months of approval time. We also assume that
Page 277 Page 279
1 | anticipate and frequently rely on consultants to do 1|the required devel oper return would increase from 10
2 |that. That'salso typical for traffic. 2 | percent to 12 percent for ownership products and from
3 Q  Andwith respect to this particular EHO 3|5.5 percent to 6 percent for rental developmentsto
4| amendment, did you form an opinion about whether this 4 | compensate for the additional risks inherent in the
5| was a significant amendment or insignificant amendment 5 [entitlement process. That additional cost and risk
6 | as to whether it might need outside consultants? 6 |would increase costs and could change the relative
7 MR. SULLIVAN: Objection. Thisisoutside 7| appeal of different alternatives, as shown in Appendix
8 the scope of any proffered opinion. 8| Table A-6.
9 MR. HAMPSHIRE: Well, it'sresponsive to 9 Q Anddid-- | think you referred to thisin
10 the cross-examination, Y our Honor. 10 |your conversation with Mr. Sullivan, so did you view
11 THE COURT: Objection overruled. Y ou may 11|this as from your review of the legislative record,
12 answer the question. 12 was this part of the -- as you understood it, the
13 THE WITNESS: Inthiscase| think 13| justification for making EHO by-right as opposed to
14 potential increase in density merits very 14| gpecial use permit?
15 specific analysis because of the potential 15 A Yes. | believe thiswas the fundamental
16 differences in impacts to different parts of the 16| rationale for that.
17 county to the community. | think that, again, 17 Q Andasamatter of good planning practice,
18 whether that's something that was done by outside 18| did you view this as an adequate reason to put in a
19 consultants or by internal county staff and put 19| by-right as a matter of good zoning practices as
20 together as a document or an analysis that could 20| opposed to a special use permit?
21 be validated and reviewed and checked for, you 21 A It'sapiece of the puzzle| think but --
22 22

know, the assumptions that are associated with it

Q  Which piece?
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1 A --again, if thiswere-- thisisa 1|are not functioning the way they should, the way you
2 |legitimate conclusion that PES had of what theimpacts | 2|would want them to, and that could be exacerbated by
3| of introducing a special use permit or special 3 |additional users being on there, and | believe |
4 | exception requirement to the process, what that would 4 |recall in some of the discovery documents
5|be. | think recognizing that, recognizing that the 5 |communication that Mr. Lawler pointed out that, you
6 |tradeoff is that you don't receive the ability to do 6 | know, getting down to the level of apipe analysis
7| site-specific evaluations as a part of the special 7|would be a costly enterprise, | think probably
8 | exception process, that elevates, again, the need for 8 | consistent with Mr. Sullivan's opinion that given the
9 9

small number of unitsin the grand scheme of things,

10| the existing neighborhoods and the community to ensure |10 |it likely wasn't aworthwhile expense to drill down
11|that these impacts can be accepted by-right as 11|into that level of detail. But that'sthe distinction
12 recommended. 12| between modeling and understanding how the overall
13 Q Anddid you understand from your review of |13 |system functions versus what might exist as potential
14 1this report whether PES had that charge? To evaluate |14 |problems at a neighborhood scale.
15 |impacts? 15 Q Andit'syour opinion that -- as |
16 A I'mnot aware of that. 16 |understand it, that it's critical to do the
17 Q Allright. And with respect -- and so who 17| neighborhood-level scale analysis; isthat correct?
18| did you understand from your review of therecord had |18 A | believeto form abasdline, yes.
19| that charge to determine locational impacts? 19 Q You mentioned in response to
20 A From my review of therecord, it would be 20| Mr. Sullivan's questions about whether a neighborhood-
21 | staff. 21| by-neighborhood-level analysis was done by Loudoun
22 Q Andwhat role does the county board play 22| County in every case. Inwhat caseissuch a
Page 281 Page 283
1linreviewing theimpactsin your review of therecord? | 1|neighborhood-level analysis done?
2 MR. SULLIVAN: Objection, Your Honor. 2 A Waedll, | would make it distinct in the
3 Thisis getting into outside of the scope of 3 |sense of any type of proposal that would increase
4 either my cross or his supposed opinions, and 4 |potential density as a matter of right in existing
5 further, we'd object to the extent he's offering 5 | neighborhoods would be the distinction. Frankly,
6 opinions about the actual board's role and 6 |that's not something in the jurisdictions to the west
7 consideration. 7 |that they've experienced. It's been the opposite.
8 THE COURT: Sustained. 8 Y ou know, frankly, there have been greater experiences
9 9 |with down-zonings, which have avery different impact
10|BY MR. HAMPSHIRE: 10| and avery different set of circumstances of concern.
11 Q Mr. Sullivan talked to you about the 2020 11| So that analysis and al so the engagement with the
12| dynamic, | think was the word, sanitary sewer capacity |12|public is pretty significant in those situations. In
13| analysis. Do you remember that discussion? 13| situations where you are increasing the density or
14 A Yes. 141where a proposa would come forward to increase
15 Q And]I think your response was that that 15| residential density, that would be, you know, an
16| capacity analysis does not speak to pipe-level issues. 16 |indicator of the need to evaluate those impacts.
17 |What do you mean by that? 17 Q Andwassuch acase at issue here?
18 A What | meanisessentiadly that it may be 18 A Wadll, that is the case of the EHO
19| over -- providing an overview of the overarching 19| amendments effectively increased or allowed an
20| capacity of the system and its -- potentially itsmain 20 |increase in density in existing single-family zoning
21|lines, things of that nature. But when you do get to 21| districts.
22 22

the neighborhood level, there may be components that

Q Andfrom your review of the PES report and
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1 |with respect to the growth rate that was assumed -- 1 A Correct.
2|turn back to that, if you would. And thistime I'm 2 Q Andwhat did you understand from your
3| going to ask you to go to Page 10 if you would. 3 |review of this document, Mr. Mohn, as to whether or
4 A Okay. 4| not these -- these 19 to 21 lots were assumed by PES
5 Q Andyou see up there at the top it says, 5 |to be dispersed or concentrated?
6 | Impact on pace of redevelopment? 6 A There'sredly no indication in the PES
7 A Yes. 7|report. Certainly in the -- some of the staff
8 Q Would you read that for the court? 8 | documents, the Phase 2 Powerpoint presentation, there
9 A Sure. Arlington saw atotal of 828 units 9 | was a statement anticipating or indicating that those
10 | demolished for new single-family development from 2016 |10

would be dispersed geographically throughout the

11 | through 2020 with an additional 46 vacant |ots 11| county.

12| developed without demoalition, an average of 175 lots 12 Q Andfrom aplanning point of view, do you
13| per year. However, that rate has slowed to less than 13|think that's a valid assumption?

141160 lots annually during 2019 and 2020. Going 14 A | think the way the ordinance is

15 |forward, we project that the redevel opment pace with 15 structured, it allows for the dispersal acrossthe

16 | matter-of-right zoning would be between 160 and 190 16 | zoning districts that EHO are permitted in. | think
17| lots redeveloped annually. 17|itiscertainly possible that it could proceed that

18 Q Okay. Let mestop you there. And then 18 |way. It'salso equally likely for unitsto cluster if

19| skip on down to the last paragraph there where it 19| particular neighborhoods or streets or what have you
20 | starts with Appendix Table 8. Can you read that to 20| represent a better alternative or a better approach
21|the court? 21|from a business perspective for a potential developer.
22 A Yes. Appendix Table A-8illustrates a 221 think it will be determined by the market.

Page 285 Page 287
1| potential mix of Missing Middle Housing types based on 1 Q Waéll, asamatter of planning practice, is
2|the preceding analysis and relative returns, 2|it your opinion that Loudoun County should have
3| suggesting a potential for nineteen to twenty-one lots 3 |determined whether or not they would be concentrated
4to be redevel oped for Missing Middle Housing annually. 4 |or dispersed?
5| Those lots would then yield 94 to 108 units as shown 5 A Arlington County?
6|in Table 4. 6 Q Excuseme. Arlington County. Yes.

7 Q Andthenif you turn over to the page 7 MR. SULLIVAN: I'm going to object to this
8 |which is the -- with the Bates Stamp Number 00024. Do 8 getting outside the scope of his disclosed
9 |you see that? 9 opinionsin terms of thisissue of dispersal.
10 A Yes. 10 THE COURT: Sustained. Strike that.
11 Q Haveyou seen that document before? 11 Overruled. You may answer the question.
12 A Yes. 12 THE WITNESS: | think the assumption that
13 Q Isthat the Table A-8 that's referred to 13 everything may be dispersed throughout the county
14| on Page 10? 14 is certainly a place to start from. | think that
15 A Yes. 15 thereality is though that thereis no control
16 Q And do you see down there -- at the bottom 16 within the ordinance outside of the permit
17 |you'll see -- on the far right-hand corner, you'll 17 limitations that, you know, are set to sunset in
18 | see -- well, in the middle column you'll see 19 to 217 18 2028 to limit or avoid concentration. So | think
19 A Correct. 19 if the staff analysis, which it seemsit was, was
20 Q  Under thelots redeveloped annually? And 20 predicated on nominal, small kind of incremental
21 |then in the far column you'll see the 94 to 108, 21 growth that would be dispersed throughout the
22 | correct? 22

county, you could appreciate the conclusion that,
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1 particularly on a countywide level, impacts would 1/BY MR. HAMPSHIRE:
2 be negligible and if, in fact, it did develop in 2 Q I'mreferring now, Mr. Mohn, to your
3 that fashion any individual neighborhood 3 |discussion with Mr. Sullivan about the advertising
4 shouldn't experience any impact of note. 4 |issue and the reference to the ROIA in Loudoun County,
5 That being said, the zoning ordinance that 5|and | believe -- and that was request -- what was that
6 was adopted and what was put forward does not 6|again? ROIA? Never mind. Well call it ROIA.
7 require that dispersion or does not prompt that 7 A It'sone of those Loudoun County acronyms.
8 dispersion or prevent the clustering or 8| Resolution of Intent to Amend. 1'm sorry.
9 consolidation of the EHO development within 9 Q Resolution of Intent to Amend. And |
10 specific neighborhoods. Soit's entirely 10| believe you testified that the resolution of intent to
11 possible that, while the expectation may be that 11|amend included the authorization of the advertisement
12 it can happen across the county, that it could 12| at the same time; is that right?
13 indeed cluster or concentrate in specific 13 A That'scorrect. Yes.
14 neighborhoods. 14 Q Butit'sasotrue, isn'tit, that that
15 15|initiated at an earlier point in time, correct, when
16|BY MR. HAMPSHIRE: 16| staff was working on the ordinance; isthat right?
17 Q Waéll, asamatter of good zoning practice, 17 A That iscorrect.
18| do you have an opinion whether or not it was likely 18 Q Why isthat fundamenta or why isthat
19| one way or the other to -- whether Arlington County 19| fundamental to your opinion?
20| should have determined whether it would be dispersed |20 A Widll, inthe context in particular of that
21 21

or concentrated before passing the EHO?

process from a zoning practice, as it was applied

22 MR. SULLIVAN: I just want to renew the 22 |there, the idea was that that was away to align
Page 289 Page 291
1 objection. Thisis not adisclosed opinion and 1 |stakeholder expectations and inform stakehol ders of
2 he's asking him to speculate about something he's 2| what was happening and the scope of what was
3 not offered any opinion on in terms of whether 3 |happening. There certainly was work completed prior
4 thisislikely or not. 4to aresolution of intent to amend being taken to the
5 MR. HAMPSHIRE: 1 think thisisresponsive 5|board. That was typically what informed the
6 to the cross-examination. 6 | resolution of intent to amend and the scope that would
7 THE COURT: The objection is overruled. 7| be applied moving forward in the process, but that was
8 Y ou may answer the question. 8 | definitely due to something that should happen more as
9 THE WITNESS: | believe through the EHO 9|an official start to a process as opposed to kind of
10 ordinance amendment process, the potential for 10 |indicating the conclusion of it.
11 concentration and the potential for clustering 11 Q Anddid you view the request to advertise
12 units should have been factored into the 12|the conclusion of the process, of the drafting process
13 analysis, should have been factored into the 13|in this case, the case we're talking about?
14 process more prominently. | think there was a 14 A Weéll, the request to advertise, you know,
15 reliance on this expectation, and from what I've 15 | occurred in January of '23, and then the advertising
16 reviewed, to support the contention that, you 16| occurred and the adoption occurred in March of 2023.
17 know, thisis minimal impact, that county 17| so while alot of work had been done, no doubt, on the
18 infrastructure can easily accommodate it. And, 18| overall Missing Middle program up to that point, the
19 again, | can't dispute that at the countywide 19| official process, the officia ordinance amendment
20 level. Ther€'s no information that was provided 20 | process was essentially three months from the date of
21 as part of the processto indicate what 21|theinitiating resolution in that case. So to me, to
22 22

clustering would result in if it happened.

answer your question, yes, it's the end of the
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1| process. 1 (Thetrial recessed at 5:11 p.m., July 9,
2| Q Inyour experience in your twenty-nine 2 2024, until 10:00 am., July 10, 2024.)
3|yearsin planning, what -- what is the relative degree 3
4| of opportunity for public involvement between the L 000-----
5 [time -- when you compare the time between the 5
6 | beginning of the drafting of the ordinance to the 6
7| point of advertisement on the one hand and the 7
8 | advertisement to public hearing on the other? 8
9 A Typicaly, the advertisement for an 9
10| ordinance amendment would occur, you know, at that |10
11| point when the recommended text is ready to be adopted |11
12 and to move forward for the planning commissionand |12
13|board. That's very much a stage of the processwhere |13
14 a considerable amount of work has been done, and there |14
15| should be public engagement that's a part of preparing |15
16 | those drafts and getting to the recommended text. 16
17 At the point of advertisement, there till 17
18|is opportunity for public engagement. That's by 18
19| design. There are public hearings at both the 19
20| planning commission and the board of supervisorsto 20
21| consider and potentially change -- make changesto the |21
22| proposed text as they seefit based on input at that 22
Page 293 Page 295
1|stage. Ideally from a planning perspective and in 1 REPORTER'S CERTIFICATE
2| good practice, you've spent several months at |east 2
3| working with stakehol ders and appointed 3|COMMONWEALTH OF VIRGINIA,
4 | representatives on committees from the planning 4/COUNTY OF ARLINGTON, to-wit:
5| commissioning board to devel op that recommended draft 5
6 | that goes forward so that there would be opportunities 6
7| of engagement prior to that -- that advertising phase. 71 1, AngelaD. Robinson, certify that the foregoing
8| Q Andwhat role doestheinitiating 8lisacorrect transcript of the proceedings had before
9 [resolution in Loudoun County or Prince William County 9 |the said court on the date af orementioned.
10 | or Fauquier County play in terms of promoting that 10|  Given under my hand this 20th day of July, 2024.
11| public engagement? 11
12| A Well, again, it'sthe-- itsthe -- 12 (Mum D Doy~
13 THE COURT: You're now covering material 13 Cour; Reporter
14 that was covered on direct. 14
15 MR. HAMPSHIRE: All right, sir. Thank 15
16 youl. 16
o THE COURT: Anything else? 17| Notary Registration Number: 8080206
18 MR. HAMPSHIRE: That'sit. Thank you. 18| My Commission Expires: May 31, 2027
19 THE COURT: That's enough? Okay. Thank 19
20 you. 20
21 We will recess at thistime and start 21
22 tomorrow at ten o'clock. The court isin recess. 22
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